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Notre Europe

Notre Europeisanindependentthinktank devotedto European integration.
Under the guidance of Jacques Delors, who created Notre Europe in 1996,
the association aims to “think a united Europe.”

Our ambition is to contribute to the current public debate by producing
analyses and pertinent policy proposals that strive for a closer union of
the peoples of Europe. We are equally devoted to promoting the active
engagement of citizens and civil society in the process of community
construction and the creation of a European public space.

In this vein, the staff of Notre Europe directs research projects; produces
and disseminates analyses in the form of short notes, studies, and articles;
and organises public debates and seminars. Its analyses and proposals
are concentrated around four themes:

e Visions of Europe: The community method, the enlargement and
deepening of the EU and the European project as a whole are a work in
constant progress. Notre Europe provides in-depth analysis and proposals
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that help find a path through the multitude of Europe’s possible futures.

e European Democracy in Action: Democracy is an everyday priority. Notre
Europe believes that European integration is a matter for every citizen,
actor of civil society and level of authority within the Union. Notre Europe
therefore seeks to identify and promote ways of further democratising
European governance.

e Cooperation, Competition, Solidarity: « Competition that stimulates, co-
operation that strengthens, and solidarity that unites ». This, in essence, is
the European contract as defined by Jacques Delors. True to this approach,
Notre Europe explores and promotes innovative solutions in the fields of
economic, social and sustainable development policy.

e Furope and World Governance: As an original model of governance in
an increasingly open world, the European Union has a role to play on the
international scene and in matters of world governance. Notre Europe
seeks to help define this role.

Notre Europe aims for complete freedom of thought and works in the spirit of
the public good. It is for this reason that all of Notre Europe’s publications
are available for free from our website, in both French and English: www.notre-
europe.eu. Its Presidents have been successively, Jacques Delors (1996-2004),
Pascal Lamy (2004-05), and Tommaso Padoa-Schioppa (since November 2005)
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Notre Europe

Notre Europe est un laboratoire de pensée indépendant dédié a l'unité
européenne. Sous l'impulsion de Jacques Delors, I’association a I’lambition
depuis 1996 de « penser l’unité européenne ».

Elle souhaite contribuer aux débats d’actualité avec le recul de I’analyse
et la pertinence des propositions d’action en vue d’une union plus étroite
des peuples d’Europe. Elle a également pour objectif de promouvoir
I’implication active des citoyens et de la société civile dans le processus de
construction communautaire et ’émergence d’un espace public européen.

Dans cette optique, Notre Europe méne des travaux de recherche, produit et
diffuse des analyses sous formes de courtes notes, d’études et d’articles,
et organise des rencontres publiques et des séminaires de réflexion. Ses
analyses et propositions se concentrent autour de quatre thématiques :

e Visions d’Europe: la méthode communautaire, I’approfondissement
et I’élargissement de I’Union européenne, le projet européen sont une
ceuvre en perpétuel mouvement. Notre Europe s’efforce de tracer une voie
dans la multitude des futurs possibles.
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® la démocratie européenne en action: la démocratie se construit au
quotidien. Notre Europe croit que l’intégration européenne concerne
tous les citoyens, acteurs de la société civile et niveaux d’autorité dans
I’Union et cherche donc a dégager les voies pour renforcer la démocratie
européenne.

e Coopération, compétition et solidarité : « La compétition qui stimule,
la coopération qui renforce et la solidarité qui unit » sont I’essence du
contrat européen selon Jacques Delors. Fidéle a cette vision, Notre Europe
explore et avance des solutions innovantes en matiére économique,
sociale et de développement durable.

e furope et gouvernance mondiale : modéle original de gouvernance dans
un monde de plus en plus ouvert, [’Union européenne a un réle croissant
d jouer sur la scéne internationale et pour le développement d’une
gouvernance mondiale efficace, que Notre Europe contribue a définir.

Successivement présidée par Jacques Delors (1996-2004), Pascal Lamy
(2004-05), et Tommaso Padoa-Schioppa (depuis novembre 2005),
Notre Europe vise une stricte indépendance de pensée et ceuvre dans
le sens du bien public. C’est pourquoi ’ensemble de ses travaux est
accessible gratuitement via son site Internet, en francais et en anglais :
www.notre-europe.eu.
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Foreword

The next European elections will take place in 2014. Why then focus
today on the participation of European citizens on this vote? The answer is
simple: if we want to reverse the decline in participation over the last thirty
years which paradoxically has taken place at the same time the European
Parliament has been steadily gaining power within European institutions,
we must act now.

But, above all, the question of the relationship between citizens and
European institutions is an issue that deserves better than to be taken
up, at best, every five years. The organisation of the European debate at
the level of both the Union and of Member states as well as the clarifica-
tion and the politicisation of European issues are essential to giving life to
European democracy on a daily basis.

Much can and should be done to improve the functioning of European
political parties, which remain, despite their limitations, the key engines
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of democratic debate and citizen choice. Notre Europe has published in
conjunction with this pamphlet by Andrew Duff, a text by Julian Priestley
which discusses key reforms that the parties should undertake in order to
prepare to assume full responsibility.

But, changesin the European Parliamentitselfandin its method of election
could also contribute to the improvement of democratic practice in the EU.
Andrew Duff’s proposals contained in this publication are therefore timely.

These two publications by Notre Europe do not, of course, cover all of the
subject. Most of their recommendations will likely improve after discus-
sion or development. But they fuel a debate that must take place at the risk
of remaining sluggish in the coming years ... until the next election or refe-
rendum again — albeit too late - sounds an alarm about the soundness of
the European project.
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Avant-propos

Les prochaines élections européennes auront lieu en 2014. Pourquoi
alors s’intéresser aujourd’hui a la participation des citoyens européens
a ce suffrage ? La réponse est simple : si I’on veut inverser la tendance
d’une participation en baisse depuis trente ans, alors que paradoxalement
le Parlement européen n’a cessé de gagner du pouvoir au sein des institu-
tions européennes, c’est maintenant qu’il faut agir.

Mais surtout la question du lien entre citoyens et institutions européennes
mérite mieux que d’étre posée, au mieux, tous les cing ans. L’animation du
débat européen tant au niveau de ’Union qu’au sein des Etats membres
tout comme la clarification et la politisation des enjeux européens sont
indispensables pour faire vivre la démocratie européenne au quotidien.

Beaucoup peut et doit étre fait pour améliorer le fonctionnement des partis
politiques européens, qui restent, malgré leurs limites, les vecteurs essen-

tiels du débat démocratique et du choix citoyen. Notre Europe publie paral-

LA DEMOCRATIE POST-NATIONALE ET LA REFORME DU PARLEMENT EUROPEEN



lelement a cet essai d’Andrew Duff, un texte de Julian Priestley qui revient
sur les réformes essentielles que les partis devraient entreprendre afin de
se préparer a assumer pleinement cette responsabilité.

Mais des changements au sein du Parlement européen lui-méme et dans
son mode d’élection peuvent également contribuer a ’lamélioration de
la pratique démocratique dans I’'Union. Les propositions d’Andrew Duff
contenues dans cette publication viennent donc a point nommé.

Ces deux publications de Notre Europe n’épuisent pas, bien sir, le sujet.
La plupart des propositions s’enrichiront sans doute aprés discussion
ou approfondissement. Mais elles alimentent un débat qui doit impéra-
tivement avoir lieu au risque sinon de rester atone dans les prochaines
années... jusqu’a ce qu’une prochaine échéance électorale ou référendaire
fasse a nouveau — mais trop tardivement — retentir une sonnette d’alarme

sur la solidité du projet européen.
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Summary

The European Parliament lacks popular legitimacy. Big changes are
needed to the way it is elected and composed. Political parties are the key
to engaging the EU citizen in democratic politics at the European federal
level. A pan-EU constituency electing MEPs from transnational lists should
be created in time for the next elections in 2014. Parliament should use
its new powers under the Lisbon treaty to summon a Convention to debate
this and a range of otherissues concerned with parliamentary reform.
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| - The search for popular legitimacy

Enemies of the European Union — and there are many — revel in making
the accusation that it is ‘not democratic’. The European Commission is
dismissed as an overweening bureaucracy, distinctly unelected. The
European Council and Council of Ministers are held to be distant, secretive
cabals. The European Court of Justice is feared to be stuffed with irredeem-
ably activist judges bent on advancing the federalist cause.

Most contemptis reserved forthe European Parliament, which is dismissed
as an impotent talking shop, filled with political discards. The Economist,
a classy British weekly aimed at a mid-Atlantic audience, is typical. The
European Parliament, it says, ‘is the great disappointment of the European
project. It is the revenge of the B-team: an assembly led by posturing sec-
ond-raters dedicated, in their every waking moment, to grabbing new
powers at the expense of national governments’. Pan-European democracy
is an unbelievable miracle. ‘In the real world when democracy gets much
beyond the nation-state, it stumbles’.?

1. Charlemagne, ‘Before the altar of Europe’, The Economist, 1 July 2010.
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Such criticism is the authentic voice of Anglo-Saxon euroscepticism:
it takes no account of the inherent frustrations that old, national parlia-
ments now have in coping with contemporary problems which transcend
the scope of the so-called nation-state; noris itinformed by a reflection of
the present condition, and inevitable complexity, of European integration.
After the coming into force of the Treaty of Lisbon on 1 December 2009,
accusations that the EU is undemocratic and that the European Parliament
is a waste of space and time are even more palpably absurd than they
were hitherto. Determined ignorance is a problem. The Economist, indeed,
famously trashed the constitutional treaty which the EU drafted in 2004
and then, like much of the media, became preoccupied with how the Treaty
of Lisbon was to come into force to the almost total neglect of what the
document said, meant or would imply for the future of Europe.

Friends of the European Union — who still exist — can and do sustain their
vision of a united democratic Europe of a federal type. They are reinvigorat-
ed by the Lisbon treaty, and are busy now seeking to implement it fully and
quickly. The streamlined procedures and new instruments, the extended
competences of the EU and the greater powers of its institutions propel
Europe forward. Even in the difficult circumstances caused by the financial
crash, the pace of integration has picked up. The EU is likely to emerge
strengthened from the economic crisis, exploiting to the full the recent con-
stitutional reforms so loathed by the nationalists.

Yet what federalists cannot seek to deny — and must not ignore — is that
the European Parliament, for all its new authority, is still unloved. The
emergence of the federal system has been a success of the élite, not the
result of popular democratic will. The constitutional set-up of the EU is
largely unknown by its citizens; its government is complex and confusing;
in a Union of 27 states and 501 million people its decisions are inevitably
distant; its small budget means that the EU is not associated in the public
mind with the delivery of public goods. The European Union is known more
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for its law and bureaucracy than for its justice and democracy. Although
public opinion admits the potential of the EU to tackle problems its indi-
vidual member states cannot, the Union has yet to provide that sense of
security and prosperity which its citizens deserve. ‘Europe’ is elsewhere
out there; other member states are still more or less ‘abroad’; and other EU
citizens are not much more than fellow-strangers.

The long and controversial negotiations which led up to Lisbon concen-
trated almost exclusively on the issues of competences, instruments and
powers. The question of how these mooted changes would be received
in public opinion, or whether they would in themselves be sufficient to
galvanise popular support for the project of European unification, were
hardly, if at all, raised — and if raised, they were rather carelessly parked.
In the aftermath of the French and Dutch referendums of 2005, the effort to
recast the constitutional changes in ways that would be more acceptable
to public opinion led to a giant exercise in obscurantism. Unfortunately,
therefore, the eventual Treaty of Lisbon lacks some of the focus and clarity
of its spurned predecessor, the constitutional treaty.

Under the terms of the new treaty, nevertheless, Parliament still gains
impressive, even dramatic new powers in the budgetary, legislative and
constitutional fields. Lisbon effects a remarkable shift of the inter-institu-
tionalbalance of powerin favourofthe Parliament,and itbehoves Members
of the European Parliament now to live up to the large authority vested in
them. Already in the oneyearsince the entryinto force of Lisbon, Parliament
has asserted itself in the constitutional hierarchy of the European Union.
Its own dynamic of party politics has been useful in brokering deals that
have eluded the government ministers and officials in the Council. MEPs
subject the European Commission to much more rigorous scrutiny than
ever before. Parliament is using its new Lisbon powers with a confidence
born of the certainty that, as the Treaty itself has it:
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‘The functioning ofthe Union shall be founded on representative democracy.
Citizens are directly represented at Union level in the European Parliament.
Every citizen shall have the right to participate in the democratic life of the Union.
Decisions shall be taken as openly and as closely as possible to the citizen’.?

Changing the rules of the game

Critical to the development of the European Parliament is its new right
under Lisbon to initiate a revision of the EU treaties and, in doing so, to
summon a constitutional Convention. Member states have thus been
deprived of their unique power of treaty amendment. The national govern-
ment veto on final treaty amendments is maintained, of course, but the
ordinary procedure to revise an EU treaty now pitches the representatives
of all the national prime ministers into the crucible of a Convention where
they must sit with MEPs, national MPs and the European Commission
to debate — in public — the merits and demerits of treaty change. Every
future Intergovernmental Conference (IGC) will be prepared in and by a
Convention in which the European Parliament will of necessity have to be
part of the consensus. To the evident distress of eurosceptics everywhere,
‘red lines’ are no longer wholly the preserve of national governments. The
rules of the constitutional game have changed.

Parliament knows that it must use its new constitutive powers with skill
and caution. Having made the best use of its chances in the process from
Laeken to Lisbon, Parliament is now complicit in the Lisbon settlement.
Opening up once again the treaty package deal to further revision carries
risks for the Parliament, as for the other institutions. But MEPs should
not reject the prospect of further political reform if they care about the
long-term health of Europe’s emerging post-national democracy.

2. Article 10(1-3) Treaty on European Union as revised by Lisbon.
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Parliament is indubitably legitimate in statutory terms. But not even its
best friend (this author) could claim that it enjoys a popular legitimacy.
Regular Eurobarometer polls suggest that Parliament is fairly respected by
a majority of public opinion, but hardly loved.? And its electorate remain
largely ignorant about what Parliament does, or is supposed to do, and
who it is that they have sent there to represent them, or exactly how it is

they were sent.

This gulf of comprehension may be only a transitory phenomenon as the
suddenly more powerful Parliament settles in. But misunderstanding gov-
ernance arrangements matters a lot at a time when the government of the
day is raising the force and number of its laws and executive decisions
across a much wider spectrum of public policy. Good governance is not
only legal but rational: well-governed people will know why things are as
they are, accepting the system of governance for the general good while
reserving the right to be critical of the actual government.

After decades, even centuries, the governance of Europe’s democratic
states is broadly trusted. Although individual policies of European govern-
ments can be and are hotly contested, the systems of state government
are broadly consensual. Governance of the European Union, on the other
hand, has yet to achieve this state of grace. If this basic lack of trust is not
somehow corrected, especially as the EU begins to impinge more directly
on to the economic lives of the citizen and the security of European society,

there are dangers for democracy itself.

The Treaty of Lisbon provides some opportunities to address this demo-
cratic problem. Some, such as the European Citizens’ Initiative, are beyond
the scope of this pamphlet. What concerns us here is the future development
of the European Parliament — the way it will use its powers, its represen-

3. According to regular Eurobarometer polls, just more than half the public trust the European
Parliament — slightly more than trust the Commission or Council.
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tative capability, its composition, its political parties. Complacency about
the lack of popular legitimacy would be a big mistake. The democratic uni-
fication of Europe may very well fail to materialise without a reformed and
more popular European Parliament. And unless the idea of a united Europe
can grow deeper roots within political society, the forces of nationalism
may well return with a vengeance.

The place to first combat such reaction is in a new Convention dedicated
specifically to the cause of parliamentary reform. One of the key items
on the agenda of the Convention must be the development of European
level political parties to act as the channel of communication, represen-
tation and protest between the citizen and the supranational powers
that be. Without political parties there can be little hope of engaging the
European citizen in the electoral politics of the European Parliament. And
the Parliament will not fulfil its enormous potential as the first ever directly
elected multi-national assembly without political parties to reflect and
amplify the politics of the House on to a larger popular canvas.

We argue below that the crucial reform is to supplement the present
electoral procedure with a pan-EU constituency for which MEPs would be
elected from transnational lists. This should be possible to execute in time
for the next elections to the Parliament in 2014. Yet the road to parliamen-
tary reform, via a new Convention and IGC, is challenging. It is useful to
start with a look at where the European Parliament has come from.
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Il - Brought together in an assembly

A European Parliament directly elected by universal suffrage is a key
feature of the constitutional order of the European Union. As long ago
as 1951, Article 20 of the Treaty of Paris on the European Coal and Steel
Community (ECSC) provided foran Assembly consisting of ‘representatives
of the peoples of the States brought together in the Community’. Article
21(3) said:

The Assembly shall draw up proposals for elections by direct universal
suffrage in accordance with a uniform procedure in all Member States.

The Council shall, acting unanimously, lay down the appropriate provi-
sions, which it shall recommend to Member States for adoption in accor-
dance with their constitutional requirements.
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This same provision was adopted by Article 138(3) of the Treaty of Rome
(1957) which established the European Economic Community.*

The Common Assembly of the ECSC urged implementation of the provision
as earlyas 1954.° In 1960 the European Parliamentary Assembly drafted a
Convention on the introduction of direct elections which it submitted to the
Council for consideration.® No progress was made on the matter, however,
until the summit meeting at The Hague in December 1969 re-established
the item on the Council’s agenda. By that stage, the term ‘Assembly’ had
been dropped in favour of ‘Parliament’.

The Vedel Report (1972), mandated by the European Commission, recom-
mended early implementation of the Treaty provision with respect to direct
elections.” Vedel suggested that the term ‘uniform electoral procedure’
should not necessarily be taken to mean that complete uniformity of
electoral system had to be achieved at one step: the Parliament could
move towards a single electoral law once it had won extra legitimacy on
the strength of its first direct election.

In December 1974, meeting in Paris under the chairmanship of Valéry
Giscard d’Estaing, the heads of government took the decision in principle
to proceed with direct elections ‘as soon as possible... at any time in or
after 1978’.8 At the same time, the leaders decided to transform their own
ad hoc summit meetings into the formal European Council, thereby com-
plementing a stronger Parliament with a stronger executive.

. Also Article 108 (3) of the Euratom Treaty.

. Teitgen Report, Committee for Political Affairs and External Relations, Document Nr. 5 1954/1955 and
Common Assembly Resolution of 2 December 1954 concerning the powers of the Common Assembly
and their use; ECSC, O) of 11-12-1954.

. Dehousse Report, 0) 37, 2-6-1960.

. Report of the Working Party examining the problem of the Enlargement of the Powers of the European
Parliament, Bulletin of the European Communities, Supplement 4/72.

. Paragraph 12 of the Communiqué of the heads of government, Paris, 9-10 December 1974.

The UK and Denmark reserved their positions. The decision was confirmed by the European Council
in Rome the following December.

[
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The European Parliament had already set to work to revisit its draft
Convention of 1960. The Patijn Report proposed a directly elected
Parliament with a five year mandate.” National electoral systems would
apply in the first instance but for a transitional period only, pending the
introduction of a more uniform electoral system, presumed to be ready
in time for the second elections. Polling would take place across the
Community within the same three days. Dual parliamentary mandates
would be permitted but not encouraged. A list was agreed of the offices
at EC level deemed incompatible with a European Parliamentary mandate.
355 seats (for the then nine States) would be distributed on a proportion-
al basis, as follows: Germany 71, UK 67, Italy 66, France 65, Netherlands
27,Belgium 23, Denmark 17, Ireland 13, Luxembourg 6. The privileges and
immunities of directly-elected MEPs would be those of their national equiv-
alents. National discretion would also apply with respect to the eligible age
of electors and candidates, the filling of vacancies, the rules for political
parties, and MEPs’ terms and conditions. Pending the entry into force of
the uniform electoral procedure, Parliament would rule on the verification
of the credentials of Members according to their respective national rules.

The Patijn Report proved to be sufficiently pragmatic for the States to take
it as the basis for negotiation in the Council. The big stumbling block to an
agreement continued to be the British government’s refusal to adopt an
electoral system of a proportional type whereby seats won in the European
Parliament would broadly match the votes cast in the ballot box. Although
the lack of a uniform electoral procedure was the cause of great frustra-
tion atthe time, in retrospect Parliament was surely right to concentrate on
getting direct elections introduced in the first place and to postpone the
perfection of the system until later.

9. Patijn Report, adopted on 14 January 1975; 0) C 32, 11-2-1975.
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Direct elections at last

On 20 September 1976 the Council reached agreement on an Act concern-
ing the election of the representatives of the European Parliament by direct
universal suffrage. The Act, which has the status of primary law and which
required ratification by each Member State, was annexed to a Decision.®

The Council established a chamber of 410 deputies (for the then nine
States), with the four largest States enjoying an equal number of seats.
While the objective of a future uniform electoral procedure was repeated,
no timetable was set for its accomplishment. Voting was to take place
between Thursday and Sunday. Pending the emergence of a uniform
electoral procedure, the verification by Parliament of the credentials of
those elected would take note of the official results declared in and by
each Member State. A conciliation procedure was established with the
Parliament to iron out the details.!! After a certain delay, the first elections
to the European Parliament took place in June 1979. All changed utterly — if
slowly.

The newly elected Parliament soon addressed the matter of turning the
1976 Act into a uniform electoral procedure. The drafting of the Seitlinger
Report focussed on the issue of extending proportional representation.??
It proposed multi-member constituencies of between three and fifteen
MEPs, with seats allocated by the D’Hondt system, and allowed for the pos-
sibility of preferential voting for individual candidates within lists. It noted
that there could be deviation from the norm on the grounds of ‘special geo-
graphical or ethnic factors’. Seitlinger also sought to insist that nationals
of one Member State resident in another for more than five years should be

10. Council Decision 76/787/ECSC, EEC, EURATOM; O) L 278, 8-10.-976.

11.The UK and Denmark annexed declarations concerning their overseas territories; and Germany another
with respect to Berlin.

12. Seitlinger Report, adopted on 10 March 1982 by 158 votes to 77 with 27 abstentions; 0) C 87, 5-4-1982.
Yet see the critical Opinion of the Legal Affairs Committee (rapporteur D’Angelosante).
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given the right to vote in their country of residence. It was proposed that
polling be reduced to two days (Sunday and Monday). However, in view
of the general political situation in the Community, coupled with continu-
ing British refusal to abandon its simple majority system in single member

constituencies, no progress was possible in the Council.

Asimilarfate awaited Reinhold Bocklet, appointed rapporteuron the matter
in the next mandate, 1984-89. His efforts foundered on the obstacle of
the British. Ingenuity was not able to marry proportional and non-propor-
tional electoral systems within a framework which could credibly be called
‘uniform’ and which, at the same time, would induce a consensus within

either Parliament or Council.

The fall of the Berlin Wall and the integration of East Germany into the
Community necessitated a review of the number of German deputies in the
European Parliament. After the 1989 elections (in the then twelve States),
Karel De Gucht was appointed rapporteur on the dossier. He successful-
ly produced two ‘interim reports’ which pushed things along. In the first,
De Gucht repeated Parliament’s earlier proposal for the use of D’Hondt.??
Concerned about declining turnoutin 1984 and 1989, he introduced to the
debate the question of how the campaign for the European Parliamentary
elections should be run and financed.

In his second report, De Gucht proposed that the unified Germany’s
number of seats should rise to 99, leaving France, Italy and the UK with 87
each.? Finally, De Gucht proposed a top-up system whereby two-thirds of
the British seats could be elected by simple majority in single member con-
stituencies, but the remaining third would be distributed proportionately
to the total vote of each party. Predictably, however, Margaret Thatcher’s
government was entirely unmoved by the European Parliament’s proposal.

13. De Gucht Report, adopted 10 October 1991 by 150 to 26 with 30 abstentions; OJ C 280, 28-10-1991.
14. De Gucht Report, adopted 10 March 1993 by 207 to 79 with 19 abstentions; 0) C 115, 26-4-1993.
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The citizen-elector

Despite Mrs Thatcher, the Treaty of Maastricht (1992) made some bold
advancesintheareaof European Union citizenship. The Spanish and German
governments were particularly keen to advance the federalist concept of EU
citizen by giving him or her electoral rights. Article 8b(2) laid down that:

... [E]very citizen of the Union residing in a Member State of which he is nota
national shall have the right to vote and to stand as a candidate in elections
to the European Parliament in the Member State in which he resides,
under the same conditions as nationals of that State. This right shall be
exercised subject to detailed arrangements adopted by the Council, acting
unanimously on a proposal from the Commission and after consulting the
European Parliament; these arrangements may provide for derogations
where warranted by problems specific to a Member State.*

Helpfully, this provided the legal base for measures to stimulate transna-
tional electoral politics and increase civic participation.

At the same time, the Treaty of Maastricht amended Article 138 of the
Treaty of Rome to give to the Parliament the right of assent to the Council’s
proposal for a uniform electoral procedure. It also introduced a new Article
138a which established that:

Political parties at European level are important as a factor for integration
within the Union. They contribute to forming a European awareness and to
expressing the political will of the citizens of the Union.

EU citizenship was given a fresh boost by the Treaty of Amsterdam, signed
in 1997. The victory of Tony Blair in the British general election of May

15. Later Article 19(2) of the Treaty establishing the European Community (TEC). The Treaty of Maastricht
necessitated a revision of the 1976 Act, in Council Decision 93/81; OJ L 33, 9-2-1993.
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that year had an immediate (if fairly short-lived) effect on British EU policy
which allowed agreement to be reached at Amsterdam.

As far as the European Parliament was concerned, Amsterdam capped its
size at 700 — with 99 for Germany and 87 each for France, Italy and the
United Kingdom.?¢ It then added a new, cryptic clause, as follows:

In the event of amendments to this paragraph, the number of representa-
tives elected in each Member State must ensure appropriate representation
of the peoples of the States brought together in the Community.

Amsterdam established that the term of office of the Parliament is five
years.'” And the new Treaty amended the former Article 138(3), as follows:

The European Parliament shall draw up a proposal for elections by direct
universal suffrage in accordance with a uniform electoral procedure in all
Member States or in accordance with principles common to all Member States.'®

This revision reflected the more pragmatic approach of the Parliament as
articulated in the De Gucht Report. In particular, the change would allow
the Irish to continue to use the Single Transferable Vote (STV) instead of a
largest average list system.

Lastly, a new Article 190(5) was usefully added by the Treaty of Amsterdam:

The European Parliament shall, after seeking an opinion from the
Commission and with the approval of the Council acting unanimously, lay
down the regulations and general conditions governing the performance of
the duties of its Members.

16. Article 138(2), subsequently Article 190(2).
17.This, which became Article 190(3), simply codified the 1976 Act.
18. Author’s emphasis.
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Proportional representation at last

Immediately after the signing of the Treaty of Amsterdam in 1997, the
Committee on Institutional Affairs appointed Parliamentary Vice-President
Georgios Anastassopoulos as its rapporteur on the electoral procedure.
His task was to see whether a new proposal could be agreed on the basis
of the revised Article 190(4), that is, whether ‘principles common to all
Member States’ offered a better basis for uniformity than ‘a uniform
electoral procedure in all Member States’.

Anastassopoulos found a ‘very broad consensus’ among states on a
number of common principles, including, not least, proportional repre-
sentation. He dropped the idea of trying to craft territorial constituencies
in a uniform manner, but insisted on their creation in states with more
than 20 million inhabitants. Notably, he raised the question of whether
a portion of seats — he proposed ten per cent — could be distributed pro-
portionately from transnational (gender balanced) lists as from the 2009
elections. National thresholds should remain optional. Preferential voting
should be encouraged as a stimulus to turnout. Dual parliamentary
mandates would be banned. He proposed bringing the elections forward
from June to May (in order to avoid summer holidays in northern states),
and to truncate the time for polling itself to two days maximum. The far-
reaching Anastassopoulos Report was adopted by Parliament on 15 July
1998 by 355 votes to 146 with 39 abstentions.?®

Helped by the pragmatic efforts of the European Parliament, the newly
elected Labour government in the UK, assisted on this matter by the Liberal
Democrats, finally broke the logjam over the electoral system. Forthe 1999
elections a closed list system of regional proportional representation was

19.0J €292, 21-9-1998; Parliament’s resolution is reproduced in Annex I.
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at lastintroduced to Great Britain.?° Similar reforms were made in France in
time for the 2004 elections.

The normalisation of Proportional Representation across the Union allowed
the Council, in 2002, to modify the 1976 Act. Proportional Representation
was codified in a way that allowed explicitly for the options of STV and
preferential voting. Regional or territorial constituencies were permitted
and a threshold fixed for seats to be allocated at 5 per cent of the total
vote. The dual mandate between European and national parliamentarians
was phased out, and national law was allowed to apply to the withdraw-
al of mandates and the filling of vacancies.?* The bolder proposals of the
Parliament’s Anastassopoulos Report, however, were not adopted by the
Council.??

Nice, Laeken and the Convention

The European Parliamenthad notraised the matterofits electoral procedure
at the Intergovernmental Conference which led up to the Treaty of Nice in
December 2000. Instead, the closing stages of the Nice IGC were marked
by a bruising row between the States over the redistribution of seats in the
Parliament triggered by the prospect of impending enlargement.

After an unseemly squabble, the size of the House for 2004-09 (for the
then twenty-five States) was to grow to 732 seats: Germany retained 99;
France, Italy and the UK maintained parity with each other but dropped dra-
matically from 87 to 78 seats; Spain and Poland had 54 each. (Later, upon

20. Northern Ireland had enjoyed STV since 1979 because of the overwhelming need to reflect minority
opinion in the province. In 1999 10 Liberal Democrats, 2 Greens, 2 Plaid Cymru and 3 UKIP MEPs were
elected to the Parliament, witness to the importance of proportional representation to the legitimation
of the European Parliament.

. Council Decision of 25 June 2002 and 23 September 2002 amending the Act concerning the election
of the representatives of the European Parliament by direct universal suffrage; OJ L 283, 21-10-2002.

22. For a full account, see Dr George N. Anastassopoulos The Debate on the System of Electing the Members

of the European Parliament, foreword by Professor Dimitris Th. Tsatsos MEP, Athens & Brussels, 2002.
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the accession of Bulgaria and Romania, it was agreed that from 2009 there
would be 736 seats: again Germany retained 99, France, Italy and the UK
fell further to 72 each, Spain and Poland to 50.)

The Treaty of Nice modified Article 190(5) to allow a Members’ Statute to
be agreed in the Council by QMV, although tax matters were still subject to
unanimity. An amendment was made to Article 191 to create a legal base
forthe creation of a Statute for European political parties. The Council was
empowered to lay down regulations governing European parties and par-
ticularly their financing, in co-decision with the Parliament.

On the road to recovery from the disappointment of the Nice treaty, the
European Council agreed the Laeken Declaration in December 2001 and
established the Convention on the Future of Europe under the presidency
of M. Giscard d’Estaing. Laeken posed various pertinent questions about
the future role of the European Parliament:

‘Should the role of the European Parliament be strengthened? Should we
extend the right of codecision or not? Should the way in which we elect the
members of the European Parliament be reviewed? Should a European
electoral constituency be created, or should constituencies continue to be
determined nationally? Can the two systems be combined?’

When the constitutional Convention discussed these questions, however,
it must be admitted that Parliament’s electoral system took a lower order
of priority to those questions about the powers of the Parliament and its

place in the inter-institutional balance.

The Convention proposed, sensibly enough, that the electoral system
should be subject to a law or framework law of the Council, acting unani-
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mously on a proposal from and with the consent of the Parliament.? As far
as the shape of the Parliament was concerned, the Convention proposed
that the European Council should take a decision, by unanimity, on a
proposal from and with the consent of Parliament. The size was capped
at 736. ‘Representation of European citizens shall be degressively propor-
tional, with a minimum threshold of four members per Member State.’**
Furthermore, the Charter of Fundamental Rights was to become mandatory,
Article 39 of which set out the right of every citizen to vote or stand in the
European Parliamentary elections in the Member State in which he or she
resided, under the same conditions as nationals of that State.

The IGC of 2003-04 which followed up the work of the Convention made no
change in the procedures but adapted the relevant clause (Article 1-20(2))
to read as follows:

The European Parliament shall be composed of representatives of the
Union’s citizens. They shall not exceed 750 in number. Representation of
citizens shall be degressively proportional, with a minimum threshold of
six members per Member State. No Member State shall be allocated more
than 96 seats.

This was rather similar to a proposal made by Germany at the time of
Maastricht, but at that stage rejected. It has been suggested that the sig-
nificance of the change of the historic wording — from ‘representatives ... of
the peoples of the States brought together in the Community’ to ‘represen-
tatives of the Union’s citizens’ was lost on some observers. Although the
term ‘peoples’ is not thought to have any precise legal meaning in treaty
terms, the change to ‘citizens’ was not accidental: indeed, the elevation
of the EU citizen was accentuated elsewhere in the constitutional treaty.?
23. Article I1-232 of the Draft Treaty establishing a Constitution for Europe (2003).

24. Article 1-19(2) of the Draft Treaty establishing a Constitution for Europe (2003).

25. Notably, Article I-45(2) which said that ‘Citizens are directly represented at Union level in the European
Parliament’, (later replicated by the Treaty of Lisbon in Article 10(2) of the Treaty on European Union).
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And representatives of the Parliament in the Convention and at the sub-
sequent IGCs were hopeful that the change would encourage the further
development of transnational politics, leading to a more popular recogni-
tion of the post-national political space. But progress was again stymied
when the French and Dutch voted against the constitutional treaty in their
referendums in mid 2005.
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Il - Lisbon and after

The recent story of the ‘period of reflection’ and the negotiation of the
Treaty of Lisbon is more familiar. At the Intergovernmental Conference
in 2007 which succeeded in relaunching the constitutional process, the
European Parliament did not choose, for reasons of expediency, either to
pressthe case fora uniform electoral procedure or, as had at one time been
mooted, to insist on a reform of the privileges and immunities regime.

Away from the formal treaty negotiations, however, there was important
progress. The first Statute for European political parties was delivered
in 2003, extended to party political foundations in 2007.%¢ Likewise,
the Statute for Members of the European Parliament was at last agreed
in 2005.% Neither of these Statutes, however, is truly fit for long-term
26. Respectively, Regulation (EC) No 2004/2003 of the European Parliament and of the Council of

4 November 2003 on the regulations governing political parties at European level and the rules

regarding their funding; OJ L 297, 15-11-2003; and Regulation (EC) No 1524/2007 of 18 December

2007; O) L 343, 27-12-2007.

27. Decision of the European Parliament of 28 September 2005 adopting the Statute for Members
of the European Parliament (2005/684/EC, Euratom), OJ L 262, 7-10-2005.
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purpose: European political parties are under strange constraints which
effectively prohibit them from electioneering, and MEPs are still subject to
many national (and therefore contradictory) immunity rules.

While the matter of the electoral procedure was not raised during the
Lisbon renegotiation of the constitutional treaty, an intense controversy
broke out concerning the proposal to redistribute seats for the Parliament
to be elected in 2009. Parliament fulfilled the request of the European
Council of June 2007 to make a proposal for the redistribution of seats.
Parliament succeeded, in the Lamassoure-Severin Report (2007), in con-
vincingly defining how the principle of degressive proportionality should
be applied in practice, thus:

‘The ratio between the population and the number of seats of each Member
State must vary in relation to their respective populations in such a way
that each Member from a more populous Member State represents more
citizens than each Member from a less populous Member State and con-
versely, but also that no less populous Member State has more seats than
a more populous Member State’.?®

However, one State, Italy, objected to the proposal, consequent on the
above, to give it 72 seats compared with the UK (73) and France (74). In
the last minutes of the IGC a compromise was reached which raised the
size of the Parliament to 751 that is, 750 plus its President — and the extra
seat was given to Italy. Unfortunately, however, this arrangement breached
the strict application of the principle of degressive proportionality (as just
defined by Parliament), because an Italian MEP represents fewer people
than a Spanish colleague, despite the fact that Spain is less populous than
Italy.?? Notwithstanding this lapse from purity, the Lamassoure-Severin
28. From paragraph 6 of the Lamassoure-Severin Report, adopted 11 October 2007 by 378 votes in favour
to 154 against, with 109 abstentions; O) C 227 E, 4-9-2008.

29. The political agreement on the redistribution of seats was confirmed by the European Council
on 14 December 2007 (paragraph 5 of the Presidency Conclusions).
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definition of degressive proportionality has been accepted, at least in
theory, not only by Parliament but also by Council.

After the little drama over parliamentary seats, the Treaty of Lisbon was
finally ready to be signed on 13 December 2007. It entered into force,
albeit eleven months late, on 1 December 2009. It made definitive changes
to the status of Parliament.

Article 14 of the new Treaty on European Union, as revised by Lisbon, reads
as follows:

1. The European Parliament shall, jointly with the Council, exercise legisla-
tive and budgetary functions. It shall exercise functions of political control
and consultation as laid down in the Treaties. It shall elect the President of
the Commission.

2. The European Parliament shall be composed of representatives of the
Union’s citizens. They shall not exceed 750 in number, plus the President.
Representation of citizens shall be degressively proportional, with a
minimum threshold of six members per Member State. No Member State
shall be allocated more than 96 seats.

The European Council shall adopt by unanimity, on the initiative of the
European Parliament and with its consent, a decision establishing the com-
position of the European Parliament, respecting the principles referred to
in the first subparagraph.

3. The members of the European Parliament shall be elected for a term of
five years by direct universal suffrage in a free and secret ballot.

4. The European Parliament shall elect its President and its officers from
among its members.
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Article 223 of the Treaty on the Functioning of the European Union reads
as follows:

1. The European Parliament shall draw up a proposal to lay down the provi-
sions necessary for the election of its members by direct universal suffrage
in accordance with a uniform procedure in all Member States or in accor-
dance with principles common to all Member States.

The Council, acting unanimously in accordance with a special legislative
procedure and after obtaining the consent of the European Parliament,
which shall act by a majority of its component members, shall lay down the
necessary provisions. These provisions shall enter into force following their
approval by the Member States in accordance with their respective consti-
tutional requirements.

2. The European Parliament, acting by means of regulations on its own ini-
tiative in accordance with a special legislative procedure, after seeking an
opinion from the Commission and with the approval of the Council acting
by a qualified majority, shall lay down the regulations and general con-
ditions governing the performance of the duties of its Members. All rules
or conditions relating to the taxation of Members or former Members shall
require unanimity within the Council.

After the entry into force of Lisbon, Parliament has determined to try once
again forelectoral reform. This involves, among other things, the revision of
the 1976 Act on direct elections to the European Parliament — but also the
first opportunity for Parliament to exercise its new-found right to summon
a constitutional Convention. Twelve years after Parliament last visited the
dossierwith the Anastassopoulos Report, and a good four years before any
practicable reform of the electoral procedure would be brought into force
(in 2014), this indeed seems a good time to initiate further reform.
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The quest for degressive proportionality

Because the Treaty of Lisbon was not yet in force, the June 2009 elections
were fought on the basis of the Treaty of Nice — that is, 736 seats within a
range of five to 99 seats per Member State. In order to implement Lisbon, it
has been agreed to add the 18 extra MEPs as foreseen in the treaty. An IGC
was held in June 2010, with Parliament’s connivance, to give effect to this
adjustment (under which Spain will gain four seats, Austria, France and
Sweden two each, with one each for Bulgaria, Italy, Holland, Latvia, Malta,
Poland, Slovenia and UK).>° Under this transitional arrangement, Germany
keeps its extra three MEPs elected in 2009 until 2014, so the total size of
the House will be 754 once the treaty change has been ratified in all States
and the patient eighteen can take their seats.

There will in any case have to be a complete redistribution of seats agreed
before the 2014 elections to take into account the provisions of the Lisbon
treaty with regard to degressive proportionality, demographic change and
the probable accession of Croatia and Iceland to the Union.**

The principle of degressive proportionality is an elegant federalist concept
according to which the interests of smaller minorities are protected by awarding
theless populous states relatively higher representation than the more populous
states. Despite the agreement of the European Council in December 2007 to
accept the Parliament’s Lamassoure-Severin proposal, the principle of degres-
sive proportionality has yet to be either legislated for or applied in practice. In
the 2004 Parliament, there were ten States which had too many or too few MEPs.
In the present Parliament, elected in June 2009, there are nine. Even after the
admission of the 18 extra ‘Lisbon’ MEPs, there will remain five ‘transgressions’.

30. Opinion of 6 May 2010 on Draft Protocol amending Protocol No 36 on transitional provisions
concerning the composition of the European Parliament for the rest of the 2009-2014 parliamentary
term (P7_TA(2010)0148).

31. In the event that a State joins the EU during the term of the 2009-14 Parliament, its seats will be added
temporarily to the 751, as per the precedent of Bulgaria and Romania in 2005.
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DISTRIBUTION OF SEATS IN THE EUROPEAN PARLIAMENT (2009-2014)

82.218 16.53% 99 830,483 99 830,48
63.753 12.82% 72 885,460 74 861,52
61.186 12.30% 72 849,806 73 838,16
59.619 11.98% 72 828,046 73 816,70
45.283 9.10% 50 905,666 54 838,58!
38.116 7.66% 50 762,312 51 747,36
21.529 4.33% 33 652,382 33 652,38
16.405 3.30% 25 656,216 26 630,97
11.214 2.25% 22 509,718 22 509,71
10.667 2.14% 22 484,859 22 484,85
10.618 2.13% 22 482,618 22 482,61
10.381 2.09% 22 471,868 22 471,86
10.045 2.02% 22 456,609 22 456,60
9.183 1.85% 18 510,161 20 459,14
8.332 1.67% 17 490,112 19 438,52
7.640 1.54% 17 449,424 18 424,451
5.476 1.10% 13 421,215 13 421,21
5.401 1.09% 13 415,462 13 415,46
5.301 1.07% 13 407,769 13 407,76
4.401 0.88% 12 366,775 12 366,77
3.366 0.68% 12 280,533 12 280,53
2.271 0.46% 8 283,863 9 252,32
2.026 0.41% 7 289,414 8 253,23
1.341 0.27% 6 223,483 6 223,48
0.789 0.16% 6 131,550 6 131,55
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3 81.802 16.17% 96 852,107
3 64.714 12.79% 76 851,497
4 62.008 12.26% 73 849,425
3 60.340 11.93% 72 838,060
) 45.989 9.09% 55 836,164
) 38.167 7.55% 49 778,925
2 21.462 4.24% 29 740,075
/ 16.578 3.28% 24 690,734
3 11.295 2.23% 20 564,750
) 10.827 2.14% 20 541,350
3 10.638 2.10% 20 531,886
3 10.507 2.08% 20 525,341
) 10.013 1.98% 20 500,650
) 9.341 1.85% 20 467,034
1 8.375 1.66% 19 440,805
5 7.564 1.50% 18 420,206
) 5.535 1.09% 14 395,338
2 5.425 1.07% 14 387,495
) 5.351 1.06% 14 382,245
) 4.456 0.88% 12 371,315

4.435 0.88% 12 369,588
3 3.329 0.66% 10 332,904
) 2.248 0.44% 7 321,196
3 2.047 0.40% 7 292,425
3 1.340 0.26% 6 223,355
) 0.798 0.16% 6 133,008
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0.484 0.10% 6 80,633 6 80,63
0.410 0.08% 5 6 68,38:
497.456 100.00% 736 675,891 754 659,75!

* MILLIONS OF TOTAL RESIDENT POPULATION AS PER EUROSTAT AuGusT 2010.

28 - POST-NATIONAL DEMOCRACY AND THE REFORM OF THE EUROPEAN PARLIAMENT



0.502 0.10% 83,678
0.413 0.08% 68,828
0.318 0.06% 52,938
505.817 100.00% 751 673,524

§ SHADED FIELDS INDICATE WHERE DEGRESSIVE PROPORTIONALITY IS NOT ACHIEVED
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It is important to recognise that the present ‘system’ for the distribution
of seats is really no more than a political fix — and one that is constantly
unstable. One obvious destabilising factor is that Germany has a rapidly
declining population and that the gap between it, on the one hand, and
France, the UK and lItaly, on the other, with rising populations, will narrow
over the coming decades. If Germany remains with the maximum number
of seats (96) despite its falling population, the next most populous states
will have to be given a much larger number of seats than at present — in
effect reversing the decision of Nice in 2000. Such an outcome will severely
prejudice the interests of the smaller, yet medium-sized States, thus jeop-
ardising the possibility of agreeing on a fair application of the principle of
degressive proportionality. The treaty, at least, says that no State shall be
allocated more than 96 seats, not that the largest should always have 96.
This opens up the option of steadily reducing Germany’s tally to reflect its
declining population and to make room for the rise of the rest.>?

32. Article 14(2) TEU.
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Atthe bottom end ofthe scale, however, thereis no such flexibility: six seats
is the basic threshold under the terms of the Lisbon treaty — although it is
interesting to recall that the Convention on the Future of Europe suggested
that the minimum be four. A radical approach to the reform of the compo-
sition of the Parliament would once again open up the debate about the
threshold and ceiling. It may, for example, be wise to reduce the minimum
to five seats for countries with populations of below half a million.

Underthe presentregime, however, Croatia, with a population of 4.4 million
will probably have 11 MEPs and Iceland with 0.3 million, will have six.
Over the next two decades prospective accession states include the six
countries ofthe Western Balkans with a combined total population of under
20 million. Turkey, with 72.5 million, is another matter altogether. So the
combination of enlargement and demographic change presents a formi-
dable challenge to the continuation of the present arrangements. Unless
an alternative solution is found, there will be intense political bartering
between the States before the composition of the 2014 Parliament can be
agreed. The problem of fitting everyone in fairly beneath the ceiling of 751
according to the principle of degressive proportionality lies directly at the
door of Parliament which, under Lisbon, acquires the right (and the duty) to
initiate any change in the composition of the House during each mandate.

To other nationalities there might seem to be a lot of Germans in the European
Parliament. Yetthefactthat Germansare disproportionately under-represented
in the European Parliament formed part of the motivation of the plaintiffs who
brought a case against the Lisbon treaty to the German Federal Constitutional
Court. In its famous judgment of June 2009, the Bundesverfassungsgericht
concluded, after a diverting discussion of the merits of degressive proportion-
ality, that the system as proposed in the treaty is acceptable only because the
EU falls short of being a federal state. The Federal Constitutional Court found
that, in spite of the Union’s pretensions to European citizenship, the European
Parliament is in fact made up of national contingents.
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The Court could not but observe that one German MEP represents ten times
as many people as a Maltese MEP. Unlike the Bundestag, therefore, the
European Parliament is not an assembly of equals. Nor is it the supreme
authority of the European sovereign people. Members of the European
Parliament (and especially German ones) help the Union to be democrat-
ically accountable, but the Union’s true legitimacy arises from its being
anchored in the national democracies of the Member States. Germany’s
representation elsewhere inthe Union’s governance system — Commission,
European Council, Council of Ministers and Court of Justice compensates
for what might in other circumstances be considered its unfair treatment
in the Parliament. Moreover, the Treaty contains optional instruments of
transnational participatory democracy, such as the citizens’ initiative,
which usefully complement the role of MEPs.?*

The Lisbon judgment of the Karlsruhe Court remains controversial, not
leastin that it seeks to arrogate to itself powers to judge ultra vires matters
of EU competence, thus threatening the authority of the European Court
of Justice. One does not have to accept its reasoning, however, to take
note of the sensitivity of the issue of how the European Parliament is to be
composed in the future. At the very least, now that the Lisbon is in force, it
will be essential for the decision on the future composition of Parliament to
apply scrupulously the principle of degressive proportionality if unseemly
litigation in the German courts is to be avoided.

Mathematics to the rescue?

The time has come to look seriously at arriving at a mathematical formula
for the future distribution of seats between the States which will respect
the treaty criteria of threshold, ceiling and degressive proportionality and

33. Federal Constitutional Court Judgment of 30 June 2009, especially paragraphs 279-297;
http://www.bundesverfassungsgericht.de/entscheidungen/es20090630_2bve000208en.html
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which will prove to be durable, transparent and impartial to politics.>*
There are several options.

Itis obvious that the political feasibility of agreeing on a technical formula
presupposes developing a consensus among mathematicians about the
optimum methodology. It stands to reason that a mathematical formula
will have more chance of being accepted by the politicians if its deviation
from the current disposition produces more winners than losers.>® But
more work needs to be done on this issue, involving political scientists as
well as mathematicians: Parliament and the Convention should commis-
sion such an enquiry as soon as possible.

34. See, for example, Henri Theil and Linus Schrage, ‘The Apportionment Problem and the European
Parliament’ in European Economic Review 9 (1977); Karol Zyczkowski and Wojciech Slomczynski, ‘Voting
in the European Union: the square root system of Penrose and a critical point’, Jagielonian University,
Krakow, May 2004; and Victoriano Ramirez et al, ‘Degressively Proportional Methods for the Allotment
of the European Parliament Seats Amongst the EU Member States’ in Mathematics and Democracy,
Springer, Berlin 2006.

. Richard Rose and Patrick Bernhagen, ‘Inequality in the Representation of Citizens in the European
Parliament’, Studies in Public Policy 472, University of Aberdeen, 2010.
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IV - Nationality, citizenship and the franchise

The 1talian protest, launched at the Lisbon IGC, about the number of its
seats in the Parliament after 2009 was based, in part, on the claim that the
new treaty would shift the basis on which Parliament should be composed
from that of population to that of citizens. The two are different, of course,
especially in those countries, such as Italy, which have been more reluctant
to naturalise theirimmigrants than others, as well as those, such as Estonia
and Latvia, which decline to give citizenship rights to their large (Russian)
minorities.

The EU’s official body for collecting and verifying statistics is Eurostat.
According to Eurostat, it is impossible to be precise about the difference
between the size of population and the number of citizens, especially at
this time of large-scale movement of people across the internal frontiers
of the EU. Eurostat continues to argue, in accordance with UN conven-
tions, that ‘total resident population’ is the most reliable demographic
comparator.
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Eurostat’s current estimate is that 12 million or 2.4 per cent of EU citizens
live in a Member State other than their own. (20 million or four per cent of
the EU total population are foreign citizens.)?¢

One recalls that the definition of EU citizen depends almost entirely on the
acquisition of nationality of a Member State. There is no way of becoming an
EU citizen without being a national of a Member State. It may be regretted
that in almost all States the process of naturalisation and the granting of
dual citizenship is becoming more complicated than it used to be. And States
are inclined to act individually with respect to nationality without regard for
the effect of their actions on the breadth or quality of EU citizenship. In this
context, the 2005 decision by Spain to legalise as many as 700,000 immi-
grants without consulting its partners received a lot of attention.

Such unilateral tendencies are somewhat discordant with the efforts to
revise the EU treaties in a citizen-friendly way. Article 9 of the Treaty on
European Union as amended by the Treaty of Lisbon, for example, is robust
about what EU citizenship means, as follows:

In all its activities, the Union shall observe the principle of equality of its
citizens, who shall receive equal attention from its institutions, bodies,
offices and agencies. Every national of a Member State shall be a citizen of
the Union. Citizenship of the Union shall be additional to national citizen-
ship and shall not replace it.

The EU has no single definition of its citizenship, therefore, but 27 national
varieties. The array of nationality laws among the 27 States of the EU
is bewildering.?” Some States grant special privileges to third country

36. Of EU citizens living in another EU State, 2 million are Romanian, 1.5 million Polish, 1.3 million Italian
and 1 million Portuguese (Eurostat, September 2010).

37. See Rainer Baubdck, Eva Ersbgll, Kees Groenendijk and Harald Waldrauch (eds), Acquisition and Loss
of Nationality: policies and trends in 15 European states, Institute for European Integration Research,
Austrian Academy of Sciences, Vienna, January 2006.
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nationals of ancestral affinity; others most emphatically do not. Some
have residential rights for ex-colonial subjects; others do not. EU Member
States treat the civic rights of their overseas territories or dependencies in
many different ways. There has been no attempt by the EU to harmonise
these laws, although there are growing instances of imitation among EU
States. The European Court of Justice has asserted that the right of the
States to set their own rules about the acquisition or loss of nationality is
constrained by the necessity to respect EU law.?® Likewise, while it is for
each State to lay down its own conditions for the acquisition and loss of
nationality, it must at the same time have regard to the status of citizen-
ship of the Union.**

Whatever approximation may be achieved in electoral law, however,
there will still be the outstanding problem of how to distribute seats in
the European Parliament. Do the changes made by the Treaty of Lisbon
to Article 14 of the Treaty on European Union on the status of EU citizen-
ship really matter in this context? Should we be counting EU citizens rather
than national inhabitants? If so, who precisely is the European Union
citizen? Or do we follow James Madison’s belief that, in the republic, par-
liamentary representation is more of a birthright than a civic privilege? The
Madisonian approach suggests that the European Parliament represents
not only de jure EU citizens (as formally established by the EU treaty), but
that it also represents, and has a duty of care towards, anyone else who
abides in the territory of the Union, including minors and denizens. That
being the case, and all other things being equal, the traditional method of
distributing seats in the Parliament on the basis of total resident popula-
tion — to say nothing of counting votes in the Council — still seems to be the
right one and should not be amended at least without deeper reflection in
the up-coming Convention.

38. See, for example, Cases C-369/90 Micheletti [1992], C-145/04 Spain v. United Kingdom [2006]

(Gibraltar) and C-300/04 Eman and Sevinger v. College van burgemeester en wethouders van Den Haag

[2006] (Aruba).
39. Case C-135/08 Rottmann v Freistaat Bayern: judgment of 2 March 2010 (0J C 113, 1-5-2010).
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Extending the franchise

The definition of EU citizenship matters in the context of the legitimacy
of the European Parliament because of the treaty’s injunction, first intro-
duced at Maastricht, that EU citizens should be enabled to participate in
European and municipal elections when resident in a State other than their
own, ‘under the same conditions as nationals of that State’.“° This right of
franchise is one of the most important entitlements of EU citizenship, and
is regarded as an essential element in facilitating the mobility of labour
across the Union.

The receiving countries principally affected are Luxembourg, where a
massive 38 per cent of the total population is composed of non-Luxem-
bourgeois EU citizens, Cyprus (10 per cent), Ireland (8 per cent), Belgium
(6 per cent) and Spain (5 per cent).

According to the case-law of the Court of Justice, while States enjoy sub-
stantial discretion in defining who they can register to vote in European
parliamentary elections, they are nevertheless bound to respect the
general principles of EU law and are precluded from treating different cat-
egories of EU citizens who are in the same circumstances in a way that dis-

criminates between them.**

Nevertheless, the fact that nationality laws are highly variable across the
EU means that there is bound to be unequal access to the rights of EU citi-
zenship between one Member State and another. Moreover, the position
of nationals of one State who live for a prolonged period in anotheris also
far from uniform. This is particularly relevant when it comes to the loss of
franchise at home and the ability to acquire it, or not as the case may be,
40. Articles 20(2) & 22 TFEU.

41. Case C-145/04 Spain v United Kingdom [2006] ECR 1-7917 (concerning Gibraltar) and Case C-300/04

Eman and Sevinger v College van burgemeester en wethouders van Den Haag [2006] ECR I-8055
(concerning Aruba).
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in the receiving State.*? Add the layer of 27 complex electoral laws on top
of 27 nationality laws and one can quickly see why it has hitherto been
considered to be impractical as well as impolitic for the Union to launch a
programme of wholesale harmonisation.*?

There still remains, therefore, a serious problem of disenfranchisement
of EU citizens who choose to exercise their EU-given right to live in another
Member State. Itis sad that the removal of legal obstacles to free movement
has not resulted in practice in an extension of the democratic franchise.*
Over the years, considerable efforts have been made to address this
problem by encouraging people to vote in the European elections wherever
they may live.

The Barroso | Commission tried to revise Directive 93/109 which lays down
detailed arrangements for the exercise of the right to vote and stand as a
candidate in elections to the European Parliament for citizens of the Union
residing in a Member State of which they are not nationals.*> Parliament
backed the Commission’s proposals to simplify the bureaucratic proce-
dures involved in registering to vote or stand, and in verification by states
of the eligibility of such registrations. However, Parliament took issue with
the blanket ban in the 1993 legislation against candidates standing in
more than one State at the same election, and asked the Council to relax
the current restrictions. Parliament based its position on the fact that, while
Article 8 of the 1976 Act forbids dual voting, no such express prohibition
applies to the matter of candidature and, furthermore, that an extension
of the transnational character of the EU polity depends to some extent on
the potential possibility to vote for candidates of a different nationality to

42. UK citizens, for example, lose the right to vote in UK elections after 15 years abroad.

43.The EU’s approach to date has been rightly tentative: see Directive 2004/38/EC of the European
Parliament and of the Council of 29 April 2004 on the right of citizens of the Union and their family
members to move and reside freely within the territory of the Member States; OJ L 158, 30-4-2004.

44. See Dimitry Kochenov, ‘Free Movement and Participation in the Parliamentary Elections in the Member
State of Nationality: An Ignored Link?” in Maastricht Journal of European and Comparative Law, 2009, no. 2.

45.0)L329,30-12-1993.

v
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one’s own. Parliament also sought to ensure that the State of residence
is not automatically obliged to prevent a citizen from voting if he or she
has been deprived of his or her electoral rights in another State. MEPs are
of the view that, in both cases, it should be up to the States concerned to
decide on a case by case basis, in order to prevent discrimination.“

A more radical option would be to extend the scope of EU law more
widely to allow EU citizens the right to participate not only in European
and municipal elections but also in national and regional parliamentary
elections. Such an initiative at the EU level would be sure to run into accu-
sations from anti-federalists of being in breach of the twin principles of
subsidiarity and proportionality. The proposal would necessitate a change
to the treaty, but that could nevertheless be achieved by a special, less
ponderous procedure than that of a full IGC.#”

In the absence of such a treaty change, a federally minded core group of
states might attempt enhanced cooperation in electoral law. An extension
of bilateral reciprocal franchise rights, such as exist between the UK,
Ireland, Cyprus and Malta, would be another way to develop the political
rights of EU citizens without formal EU intervention.*®

46. Duff Report (A6-0267/2007) on the Proposal for a Council Directive amending Directive 93/109/EC
of 6 December 1993 as regards certain detailed arrangements for the exercise of the right to vote
and stand as a candidate in elections to the European Parliament for citizens of the Union residing in
a Member State of which they are not nationals. Adopted by the Parliament on 26 September 2007
(0) C219E, 28-8-2008) the matter remains unresolved in the Council.

47. Article 25 TFEU.

48. For a full discussion of these issues, see Jo Shaw, The Transformation of Citizenship in the European
Union: Electoral Rights and the Restructuring of Political Space, Cambridge, 2007.
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V - Building the Convention’s agenda

The Convention we propose to summon will have a large number of more or
less interconnected issues to consider. The present conduct of elections to
the European Parliament is subject to wide criticism at home and abroad.
The EU is very good at preaching the virtues of pluralist liberal democracy
to other countries. It would be very well advised to take heed of a recent
report by the Organisation for Security and Cooperation in Europe (OSCE)
and its electoral arm, the Office for Democratic Institutions and Human
Rights (ODIHR).

The OSCE/ODIHR conducted its first fully-fledged observer mission to the
European Parliamentary elections in 2009. Its findings are interesting.*
First, the OSCE team was struck by how different the elections were in
each State, noting variances in the methods of distributing seats, the pos-
sibility to cast preferential votes, the allocation of vacant seats, electoral

49. OSCE/ODIHR Expert Group Report, Elections to the European Parliament, 4-7 June 2009, Warsaw,
22 September 2009.
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systems, franchise, candidature, nomination of candidates, constituen-
cies and polling days. The international observers also found it odd that
the European political parties are effectively forbidden from electoral
campaigning.*®

The OSCE/ODIHR criticised in particular:

¢ alack of harmonization of candidacy requirements throughout the EU;

e alack of provisions in some States allowing individual candidates to run
in the elections in line with OSCE commitments;

e a lack of provisions in some States on voting rights, particularly for
prisoners and for EU residents who do not hold citizenship of any State;

e a lack of possibility to appeal to a court decision regarding election
results in some States;

e a lack of provisions in some States to ensure adequate access and coopera-
tion fordomestic and international observers, in line with OSCE commitments.

Their recommendations included:

e reviewing some of the current practices for awareness-raising campaigns
with a view to increasing effectiveness and avoiding possible perceptions
of partisanship;

e ensuring that national campaign legislation adequately addresses the
activities of European-level political parties;

e unifying the dates of the elections in order to ensure that the publication
of results respects both the need for transparency and the need to avoid
potential influence on the results in other States;

e improving the process of exchange of information on registered voters so
as to protect the equality of the vote and avoid possible multiple voting;

e amending legislation where necessary to provide for an independent
media monitoring mechanism to assess whether media provisions are
respected during the campaign period.

50. Regulation EC 2004/2003, as amended in 2007.
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In their valuable report, which deserves close attention, the OSCE/ODIHR
unearthed numerous complaints from EU citizens allegedly deprived of the
franchise when resident in states other than their own. The experts back
the Commission’s attempt to improve the situation with regard to voting
and standing as a candidate.

Petitions

The Petitions Committee ofthe European Parliamenthasreceived anumber of
serious complaints about one or another aspect of the European elections.
Several of those stem from EU citizens now resident in Spain or Malta who
object to being disallowed from voting in the European elections by the
action (or, more usually, non-action) of the local electoral authorities.
Other complaints have been received about non-nationals being barred
from joining a political party in their new State of residence.

The most glaring cases raised by petitioners of alleged discrimination are
found in Latvia and Estonia where as much as 17 per cent and 15 per cent,
respectively, of the population which is Russian are regarded as ‘non-citi-
zens’ for the purposes of the European and other elections.

Several petitioners from Italy wish to exclude all convicted criminals from
standingasacandidate tothe European Parliament. The generalrule across
the EU, however, is that once a sentence has been served or a penalty
paid there is no further bar to rehabilitation, including electoral participa-
tion. Most States leave it to political parties and ultimately, the voters to
exercise their discretion as to who should be elected to parliament.

Nevertheless, it may be possible, after further investigation, to introduce
the right of recall of MEPs, whereby a Member convicted of a crime after his

or her election to the European Parliament could be recalled by a petition
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of voters. This would be particularly appropriate in a case of gross misuse
of public funds.

Another petitioner has raised the issue of why in the United Kingdom
hereditary peers who sit in the House of Lords are disqualified from
standing for election as MEPs.>?

Many petitions have also been received about the disenfranchisement
of people (a) from voting after a period of time in any election in their
country of origin, and (b) from voting in their new EU country of residence
in national parliamentary elections.

Privileges and immunities

There is important unfinished business concerning the Protocol on Privileges
and Immunities. This instrument dates back almost fifty years to a time
when Members of the European Parliament were also Members of their
national parliaments, and when it was no doubt appropriate that national
authorities were responsible for deciding when and how MEPs should be
exempted from national law. At the time of the agreement on the Members’
Statute in 2005, however, Parliament took the view that the Protocol
should be revamped to accord with the Parliament’s contemporary status
as an independent, directly elected and fully responsible assembly. There
have been a number of instances of conflict between the national and EU
regimes concerning the verification of the credentials of MEPs and for the
filling of vacancies which have exposed real discrepancies over the legal
position of MEPs in their 27 different home States. Parliament should now
be enabled to take action against the withdrawal of a mandate of an MEP

51.The answer is because, ironically, the residuary aristocratic element in the House of Lords is the only
part of that chamber which is itself elected (by their peers). ‘Life peers’ are not elected to and cannot
resign from the House of Lords.
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by a State where and in so far as national law is in conflict with the Act or
the law of the European Union.

As an integral part of the negotiated agreement on the Members’ Statute,
Council agreed to review any consequences the Statute might have in
terms of primary law. Parliament has asked that its resolution of June 2003
which proposed new provisions on the privileges and immunities of MEPs
should be used as a basis for that review.’? To date, there has been no
progress on this matter.

Gender and ethnic imbalance

The number of women MEPs has more than doubled since the first elections
in 1979, and now stands at 35.5 per cent of the total. Here again, there
are marked variances among states. In the 2009 Parliament, Finland
and Sweden have a majority of women MEPs; less than a third of MEPs
from Slovenia, Lithuania, Ireland, Italy, Poland, the Czech Republic and
Luxembourg are women; and Malta has none.

GENDER IMBALANCE IN THE EUROPEAN PARLIAMENT 1979-2009
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52.See 0) C068E, 18-3-2004 and O) C 303E, 13-12-2006.
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It is not proposed to impose quotas to redress the gender imbalance.
However, political parties should be urged to aim for a target of there
being at least 40 per cent of women in 2014, as recommended by the
Parliamentary Assembly of the Council of Europe.

It should be noted that in almost all States, women’s representation is
better in the European Parliament than it is in the national parliaments.

The position with regard to ethnic minorities is much worse. There are very
few Asian or Afro-Caribbean MEPs. If EU citizenship is to be made a reality
for immigrant communities and their descendants, the political parties
must ensure a decent mix of ethnicity among their top candidates.

Boosting turnout

The European Parliament is correct to wish to have an enhanced standing
in the eye of the public so that it becomes the focus of the new European
political space, the accepted forum of the single political market: making
European laws and budgets, and holding the executive to account. To date,
the search for political legitimacy is being undermined by the continuing
decline in turnout at elections, by scanty media reportage, by apathetic
political parties and, even, by the latent jealousy of some national par-
liaments about its growing powers. It is hard not to be depressed by the
fact that overall turnout in the European Parliamentary elections has fallen
steadily from 63.0 per centin 1979 to 43.1 per centin 2009.
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TurNouT IN EuROPEAN PARLIAMENTARY ELECTIONS 1979-2009
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On any measure, the falling turnout is evidence of a level of disengagement
from European affairs. Nevertheless, the overall turnout figures disguise
very large variations between countries stemming from their legal, histori-
cal and actual circumstances. The length of EU membership, the incidence
of corruption, orthe imminence of a national general election, for example,
make a big difference to turnout. In Slovakia in 2009 the turnout was under
20 per cent. Notwithstanding thatin Belgium, Cyprus and Luxembourg voting
is compulsory, the important factor is the gap between national and European
voting habits: the EU mean gap in 2009 was 25 per cent, meaning that
of every three voters in national elections, only two turned out for the
European Parliament. In the Netherlands the ratio was two to one.*?

Can a formal reform of the electoral procedure rectify the turnout problem?
Our criteria for initiating a new bout of reform should be carefully defined.
We are not seeking uniformity for uniformity’s sake. In catering for perceived
problems atthe national level, our approach should be realistic. Gradualism,

53. See Richard Rose and Gabriela Borz, ‘Variability in European Parliament Turnout: political causes and
implications’ in Studies in Public Policy Number 466, Centre for the Study of Public Policy, University
of Aberdeen, 2010.
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perforce, has worked overtheyearsto bring forth many of the objectives first
articulated by the founding fathers of the Union in the 1950s. This reform
is unlikely to be the last: strong parliaments adapt readily to changing
societal and political circumstances. In the case of the EU, the pace and
scale of future enlargement is a big unknown. Without knowing the future
size and shape of the Union, it would be foolhardy to try to settle today the
final destiny of post-national parliamentary democracy in Europe.

But we know at least enough about the alternative scenarios for Europe’s
future for us to be certain that a strong, vital, directly elected Parliament
should be and will be at the heart of its system of governance.

It is clear from this discussion that there are a significant number of
important questions of electoral procedure which, if addressed effectively,
would make the elections to the European Parliament more uniform in the
future than they have been in the past and might bring benefits in terms of
cohesion, legitimacy, efficiency and pluralism. Uniformity is notintrinsically
desirable, but a closer approximation of electoral procedure would at least
make the role of MEPs from country to country more similar than at present
and would ease the passage for EU citizens wishing to take advantage of
the right to participate in the European electoral process wherever they
live. Ironing out the more obvious dissimilarities and anomalies between
national electoral practices would certainly be in accordance with the EU
treaty and would meet some of the criticisms levelled at the present, rather
disorganised situation, which is summarised in the Annex.

Open, semi-open or closed lists
Chief among the material differences between existing electoral procedures
for the European Parliament is the question of open or closed list systems.

Put simply, the range is wide — from the wholly open system used in Ireland,
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Northern Ireland (UK), and Malta, to the semi-open preferential system used
in Belgium or Finland, to the fully closed list used in Great Britain or Portugal.

The critical element concerns the role of the political party in promoting its
own preferred candidates. Underthe Single Transferable Vote, the voter orders
preferences (1, 2, 3 etc) irrespective of party label. In other words, a voter
can choose to spread his or her votes between political parties. STV gives the
political parties the least control over the election, pitching candidates from
the same party against each other as well as against their opponents.

In a semi-open list system, the parties present a list of candidates in preor-
dained order. The voter can choose either to vote for that party list en bloc
or to indicate a preference (or preferences) for individual candidates in an
attempt to overthrow the party’s preordained order.

In a closed list system, the voter has no choice but to choose between the
preordained lists offered up by the parties. Here the political party retains
full control over who gets to be elected.

The evidence from political science is that the more choice people have
over who becomes their MEP, the more engaged in the election they are
likely to be.>

Regional constituencies

Another important variant at present is the connection between an MEP
and a specific territorial constituency. Again, political science would suggest
that voters engage more with a constituency whose size and shape they

54.The author is grateful for the stimulus provided by the participants in a workshop on Citizenship and
Electoral Procedure, held in Brussels on 25-26 March 2008. Papers were contributed by Betty de Hart,
Dieter Gosewinkel, Sara Hagemann & Simon Hix, Eva @stergaard-Nielsen, Ken Ritchie and Jo Shaw.
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can readily identify. In other words, small can be beautiful. A territorial
connection also shapes the role of the MEP: not only will there be more
constituency casework but it is also likely that the MEP will work within
the Parliament and his or her own party to lobby for regional interests. The
regional dimension is a key feature in the formulation and disbursement
of EU structural funds dedicated to transport, social cohesion and regional
development; productive competition between regions is good for the
overall competitiveness of the single market: regional political representa-
tion via Members of the European Parliament makes good sense.

Nevertheless, it has to be recognised that the manner in which States
determine their own internal division into electoral constituencies is a
highly political matter fraught with risk. And one recalls that the Lisbon
treaty puts new emphasis on the necessity of the EU to respect a State’s
domestic political and constitutional set up, ‘inclusive of regional and
local self-government’.>>

States such as Belgium and the UK which have sensitive geographical and
national matters to balance against each other have chosen to elect their
MEPs in regional constituencies. (In neither case does the term ‘nation-
state’, although much loved by the BBC and Westminster politicians, make
much sense.) France which, like England, is highly centralised has adopted
the same regional constituency system for the European Parliament since
2004. However this reform is counter-intuitive to many French politicians
and attempts are being made, not least in the Senate, to overturn it in
time for 2014 and return to a single national constituency. Germany is a
curiosity: a federal republic with a national list system for the European
Parliament with the allocation of seats affected by the concentration of
political party support by district. Another country with fierce pre-feder-
al tensions of its own is Spain, where the Madrid political parties have

55. Article 4(2) TEU.
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fiercely resisted the suggestion from the Catalans and the Basques that
regional constituencies for the European Parliament make sense.

Elsewhere there is interest in the creation for the European Parliament
of transnational constituencies to reflect ethnic or linguistic patterns.
However, what might work for relatively urbane Swedish-speaking Finns,
for example, would be dynamite in other parts of Europe. Consider for a
moment the attraction for Hungarian revanchists in having a European
Parliamentary constituency which embraced Hungary’s diaspora in
Slovakia, Romania and Croatia. And ponder a future when the EU might
contain the whole ethnic powder-keg of the Balkans.

Counting the votes

There are also interesting differences between the States who use a
semi-open or closed list system in the counting of votes and the allocation
of seats. Most States use D’Hondt or a variation thereof; Germany, Latvia
and Sweden follow the more proportional Sainte-Lagiie system. Minimum
thresholds for the allocation of a seat range from three to five per cent,
although many States now have no threshold at all. Some States allow
candidates to stand in more than one constituency in the same election;
in others such permissiveness is considered to be outrageous. All these
variable arrangements are untidy but whether they make any material dif-
ference to the overall proportionality of the result in each State, still less to
the shape or legitimacy of the Parliament is somewhat doubtful.

Age

Some of the elements of reform will not always be coherent. For example,
while it must be a major objective of electoral reform to encourage
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increased turnout, there will be some proposals — such as reducing the
voting age — which may not be conducive to achieving that goal but which,
nevertheless, have some intrinsic merit. There is, at any rate, an argument
that the minimum age for voting and standing as a candidate should be
harmonised across every constituency in the same election. At present,
voting ages range from 16 to 18, and candidacy ages from 18 to 25.

E-democracy

Another issue on which opinions diverge is the potential of e-technolo-
gy to make elections more accessible, especially to younger generations.
Several experiments in e-voting are currently taking place, but issues of
security and universal access are still problematic.

Timing of polling days

A final matter concerns the timing of polling. Parliament has repeatedly
requested that polling days be brought forward to May from June in order,
first, to allow the newly-elected Parliament to prepare itself properly for
the election of the new Commission Presidentin July and, second, to avoid
the summer holidays in Scandinavia. It would also be sensible to truncate
the time frame for polling from the current four days to Saturdays and/
or Sundays. This would have the effect of dramatising the occasion by
boosting the pan-EU character of the election weekend, as well as prevent-
ing the Dutch from leaking their results, as they are wont to do, before the
polling stations open elsewhere.

*kk
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Electoral reform is always rather difficult to achieve if only for the reason
that the incumbent MEPs enjoy their jobs by virtue of the current system.
The European Parliament has not always been as reformist in temper-
ament as some of us would have wished. And there will be some in the
Council — good democrats all — who would prefer to have as a partner in
codecision a Parliament which remains somewhat impaired in its perfor-
mance by the lingering public doubts over its legitimacy. To be effective,
therefore, it will be necessary to build a large package deal containing
different elements of reform offering broad appeal. Nobody need forget
that any reform proposal, while initiated by the Parliament, will have to be
accepted by a consensus of Member State governments as well as running
the gauntlet of ratification by all national parliaments. Any one of those
actors could raise a particular objection to any one of the complex set
of interrelated issues of franchise, turnout, composition, privileges and
voting system.

The final judgement over what should and should not be included in a
reform package must be about popular legitimacy. What will best engage
the electorate in the governance of the European Union? Or, to put it
another way, will the reforms make Parliament more popular?
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VI - The need for political parties

The most frequent charge laid against the European Parliamentary elections
is that they are not ‘about Europe’. It is a fair criticism. The main reason for this
lack of Europe in the electoral campaign is the weakness of the EU-level political
parties. These bodies have existed since the introduction of direct elections in
the 1970s as federations of national political parties. Nevertheless, despite
being boosted recently by the Statute on Political Parties, the European parties
have been unable to make that qualitative step towards becoming the genuine,
single, political, campaigning organisations that are needed if the legitimacy of
the European Parliament is to be enhanced. True, the EU parties draft electoral
programmes which are amended and passed by congresses made up of
national delegates. But itis national party programmes and national party lead-
erships which dominate the European election campaigns; and it is national
political parties which, in several different ways, select the candidates for the
European Parliament and order the national or regional lists and pay for their
campaigns. By and large, MEPs are regarded as second-class politicians: even
sitting MEPs tend to be side-lined in their own electoral campaigns.
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Outside election time, the European party political federations seem to be
relegated to the role of glorified conference organisers. Efforts to create
direct membership from individual citizens across the EU have been half-
hearted. The ineffectiveness of the federal parties makes it difficult for the
Brussels-based media to get air-time and column inches when it tries to
report a European dimension to the election campaign. Big issues on the
agenda of the EU institutions, like the election of the new Commission,
the size of the new budget, or future enlargement are seldom presented
in a way in which the voter could take a decisive choice between one
option and another. In the political science jargon, European elections are
‘second order’ elections — subsidiary to the real battles which are fought
exclusively on national territory for national purposes.

None of this would matter very much if the EU were a declining force and
powers were returning to national governments and parliaments. Some
may wish that were so. Butitis not. Indeed, rather the opposite is the case.
Within the European Parliament the political groups play a key role: they
make policy; they have the power of patronage; they manage the business
of the House. The Parliamentary party groups have large and increasing
autonomy, and command the firm allegiance of most MEPs. Indeed, few
MEPs now take instruction from their national parties back home about
how to vote on this or that — not least because not much is known in
national capitals about EU affairs. The idea that the majority of MEPs work
primarily for some concept of ‘national interest’ does not hold water. In
fact, in all this author’s years in the European Parliament there has never
been a meeting of the national cohort of British MEPs: such an event would

be greeted with embarrassment and almost certainly end in tears.

The party political groups in the European Parliament have developed
thus because in addition to the conventional dialectic of left and right
there is another dialectic which does not affect national parliaments or
national parties — that is, the tension between federalists (who wish for
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‘more Europe’) and nationalists (who do not). Broadly speaking, it is the
combined forces of the European People’s Party, the European Socialists,
the European Liberals and the Greens which advance the pro-European
agenda. It is these parties which are also represented in the college of
Commissioners and in the ranks of the Council of Ministers. And it is these
parties which, despite their enfeeblement in the election campaigns, are
increasingly becominginstrumentalin settling the top appointmentsin the
EU institutions in the immediate aftermath of those very campaigns.

Efforts to get the EU parties to put up candidates for the Presidency of the
Commission have failed so far partly because of the lack of willing victims and
partly because of the reluctance of the heads of national government who, in
their capacity as members of the European Council, have to nominate a single
candidate as Commission President for election by the new Parliament.

The disjunction between strong groups and weak parties is beginning
to matter very much. For one thing, the poor voter has very little chance
of learning about the importance or nature of the party political battles
in Brussels and Strasbourg, so it is difficult to hold the performance of a
sitting MEP to account at election time, and difficult to know how a vote
can influence the shape of things to come at the EU level. Frustration is
compounded for those voters who know instinctively that this is the era
of globalisation and post-national integration, and who are becoming
increasingly cynical at the pretentious and even irresponsible claims made
at election time by national parties at the level of State government. As
Eurobarometer polls show, public opinion sees the EU as an unlovely
necessity — but a necessity for all its unloveliness. Electoral campaigns
at the federal EU level, therefore, which were both more European and
more partisan would improve the quality of the election campaigns and
stimulate turnout. The emergence of political parties at European election
time which put up as their candidates publicly recognisable transnational
figure-heads would help to personalise the campaign.
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Getting the formula right for raising the European party dimension at
election time must be a central motivation of the new Convention. The
objective must be to elevate the status and function of the EU-level political
parties so that they are not a poor substitute for national political parties
but a powerful supplement to them. Without viable political parties at the
federal level, an essential sinew of European democracy, connecting the
citizen with the supranational authorities, is missing.

A single EU-wide constituency

The one reform which, at a stroke, would galvanise political parties, increase
the European dimension and personalise the election is to create a single
European-wide constituency for the election of a certain number of MEPs.
The specific proposal currently before Parliament (Duff Report) is that,
in 2014, the 751 MEPs elected from national or regional constituencies
will be supplemented with another 25 MEPs who will sit for an EU-wide
constituency.>® Those 25 extra MEPs would be elected from gender-bal-
anced, transnational lists chosen by the European political parties. The
lists would have to be composed of candidates drawn from at least a third
of the States. This proposal, if recommended by Parliament, will form the
principal item on the agenda of the Convention.

Such an innovation would provide a real job, for the first time, for the
EU-level political parties, obliging them to select candidates and order the
list, draft serious and costed political manifestos, and campaign competi-
tively against each other for votes and seats.

The rapid development of the EU political parties to electoral maturity
would enable them to recruit a direct membership across the EU, even (or

56. For the Duff Report of 5 July 2010, see http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//
EP//NONSGML+COMPARL+PE-440.210+02+DOC+PDF+V0//EN&language=EN

58 - PoST-NATIONAL DEMOCRACY AND THE REFORM OF THE EUROPEAN PARLIAMENT


http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+COMPARL+PE-440.210+02+DOC+PDF+V0//EN&language=EN
http://www.europarl.europa.eu/sides/getDoc.do?pubRef=-//EP//NONSGML+COMPARL+PE-440.210+02+DOC+PDF+V0//EN&language=EN

especially) in those countries where they had no national associate — such
asthe European People’s Party in Britain or the European Liberal Democrat
and Reform Party in the Czech Republic. The transformation in this way
of the European party political system would serve to increase the repre-
sentative capability of the European Parliament — reflecting faithfully the
Lisbon treaty change which lays down that MEPs are now to be ‘represen-
tatives of the Union’s citizens’ rather than ‘representatives of the peoples
of the States’.*”

Voting for the EU-wide list would, of course, be optional, with a second
ballot paper being offered to each voter in the polling stations. Voting
would be of the semi-open preferential type, and counting should be by
the Saint-Laglie method with no minimum threshold to ensure that the
results were as proportional as possible. Lists would be officially recog-
nised once they were deigned to be genuinely transnational: that is why
candidates should be drawn from at least a third of the States. Women and
men should alternate on the list.

The introduction of the pan-EU constituency vote would need to be
preceded by a dedicated information campaign which, in itself, might help
raise turnout. One might expect the take-up of this option to grow over time
as the electorate got accustomed to the new dimension to politics, the
political parties become skilled at campaigning on an EU-wide basis — and
the media start to report the new phenomenon.

A new EU electoral authority would need to be set up, at arm’s length from
the European Commission, to oversee the conduct of the transnational
election and to verify the results. This authority could also be given respon-
sibility for setting and applying rules about internal party democracy, fund
raising, campaign spending and financial accounting. It should have an

57. Article 14(2) TEU and Article 189 TEC, respectively.
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appeal function, as well as taking on the job of advising the Parliament
on the credentials of those deemed to be elected and for filling casual
vacancies. The electoral authority should also be charged with ensuring
that every government makes better efforts to facilitate electoral arrange-
ments for EU citizens living in a State other than their own.

Julian Priestley, in his pamphlet for Notre Europe, develops some valuable
ideas about what could be done to ensure internal party democracy in the
context of a reformed electoral system.

The addition of a transnational list elected from a pan-EU constituen-
cy would enhance the popular legitimacy of the European Parliament by
widening voter choice. The citizen-elector would be able to articulate polit-
ically his or her plural citizenship, one national, the other European: two
votes are better than one.

The reform would also make Parliament more truly representative as the
vote of every citizen cast for the transnational list would be equal regard-
less of nationality. This should bring cheer to those judges in Karlsruhe.

The electoral politics of the single EU constituency would more faithful-
ly reflect the party political disposition of the European Parliament: such
increased transparency would lead to greater accountability of MEPs
and encourage the rise of a higher standard of political leadership in the
Parliament than may exist at present. One could certainly expect to see one
or more party’s candidate for the Presidency of the Commission appearing
as a candidate on its transnational list.

There will be anxieties that the reform proposed is impracticable. The
Convention will debate those. It will need to be reassured that the resulting
size of the House, at 776 MEPs, can be accommodated in the present
buildings and IT structures of Parliament; and that a transnational list of
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25 candidates is manageable for the voter, the parties and the electoral
authorities.

Others will complain about the creation of two classes of MEP. Those
elected for the EU constituency will indeed be a special category of MEP:
one trusts that they will join that existing special category of activist, front-
bench MEP — at present too small — which tends to lead the group, inter-
group, business and committee activity of the House.

Sceptics will say thatthe size of Europe is too big forvoters to identify them-
selves as members of a unified political community. The Economist will
have a field day. And is there not a contradiction between, on the one hand,
advocating smaller territorial constituencies and, on the other, imposing a
very large federal constituency? Possibly. But if smallis good, so, paradoxi-
cally, is large. The introduction of a large federal constituency will help to
mitigate any excessively parochial tendencies triggered by the regionalisa-
tion of the single state constituency. If the European Union is our region’s
response to globalisation, and if the Union is to be robustly democratic, its
system of governance must surely transcend the nation-state.

With these reforms the European Parliament can lead the way towards

a confident post-national democracy by at last meeting the provision of
successive EU treaties that its electoral procedure should be uniform.

How to do it, and when

The package of reforms proposed here requires a number of instruments of
EU primary law to be made according to different procedures.

(@) The introduction of an EU-wide list for 25 additional MEPs requires a
change to Article 14(2) TEU via the procedures laid down forthe ordinary
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revision of the treaty, namely a Convention followed by an IGC, with rati-
fication by the national parliaments of all States.>®

(b) Revision of the Protocol on Privileges and Immunities necessitates the
same procedure.

(c) The redistribution of the 751 seats in time for the next elections requires
a unanimous decision of the European Council on a proposal and with
the consent of the Parliament.>®

(d) Other elements concerning the electoral procedure require a special
law of the Council, acting unanimously, on a proposal from and with the
consent of Parliament, acting by an absolute majority of its Members,
followed by the endorsement by all national parliaments.®®

That special legislative procedure may take the form of an amendment to
the original 1976 Act which brought in direct elections. Alternatively, it
may be thought more suitable for reasons of transparency to introduce an
entirely new Protocol to the treaties on all aspects of electoral law which
would replace the different pieces of original legislation, including the
1965 Protocol on Privileges.

Once the basic reforms proposed here are carried, implementing leg-
islation will be required in due course on the initiative of the European
Commission, for example, to establish the new EU electoral authority.

There will be budgetary consequences both for the EU and the States as a
result of these reforms, but these should be minor. The EU political parties
will require campaign funding.

58. Article 48(2), (3) and (4) TEU.
59. Article 14(2) TEU.
60. Article 223(1) TFEU.

62 - POST-NATIONAL DEMOCRACY AND THE REFORM OF THE EUROPEAN PARLIAMENT



While different instruments and procedures are required, the reforms con-
stitute a coherent package of measures which should be considered in
their entirety. Fortunately, the forum of the Convention provides the perfect
mechanism for a comprehensive deliberation on a set of issues which are
fairly complex, will have a big impact on national law, and carry important
constitutional implications. All relevant stakeholders need to discuss
together, in public, all matters pertinent to the reform of Parliament. The
Convention will engage MEPs, representatives of the European Council, the
European Commission and members of national parliaments in a substan-
tive debate on the nature of parliamentary democracy at the federal level.
The Convention will serve to stimulate a wide consultation with represen-
tatives of political parties, academia, electoral officers, non-governmental
organisations, social partners and other representatives of organised civil
society.

If the next elections are to take place under the reformed system in early
May 2014, the timetable suggests itself: approval by Parliament of its
proposals December 2010; decision of European Council to convene an
IGC, January-February 2011; the holding of the Convention and the subse-
quent IGC, spring and summer 2011; national ratification and European
Parliament consent by June 2012, followed by implementing measures;
decision on redistribution of seats by May 2013 at the latest.

The European Parliament is debating these issues now on the basis of the
Duff Report. Its final position will form the basic agenda of the Convention.
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ANNEX: Current Electoral Practice

. W N
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SINGLE NATIONAL CONSTITUENCY Yes

D’Honbpt

4%

THREE LINGUISTIC ELECTORAL
coLLEGES (DuTcH, FRENCH,
GERMAN); AND FOUR REGIONAL
CONSTITUENCIES:

1. FLANDERS
(DUTCH ELECTORAL COLLEGE),

2. WALLONIA
(FRENCH ELECTORAL Yes
COLLEGE),

3. BRusSELS-HAL-VILVORDE
(BHV) (eiTHER DuTCH OR
FRENCH ELECTORAL COLLEGE),

4. 2 CANTONS
(GERMAN ELECTORAL
COLLEGE)

D’Honbpt

No

SINGLE NATIONAL CONSTITUENCY Yes

HARE-NIEMEYER

No

SINGLE NATIONAL CONSTITUENCY No

D’Honbpt /
Droopr

No
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FEE oF €3,600 PER LIST;

42

AcE: 16 AGE: 18 CANDIDATE MUST BE
— RecisTereD EU — ReaisTERED EU SUPPORTED BY 3 MPs, oNE SUNDAY
CITIZENS CITIZENS MEP or 2,600 REGISTERED
VOTERS
AcE: 18
— RecisTerep EU ENDORSEMENT OF
CITIZENS CANDIDATES:
— BE NATIONALS RESIDENT | AGE: 21 —BY 5 MPs BELONGING
IN OTHER MEMBER — ReaIsTERED EU TO RELEVANT LINGUISTIC
STATES CITIZENS GROUP;
(BE NATIONALS — MusT SPEAK —BY 5,000 REGISTERED SUNDAY
RESIDING OUTSIDE THE THE RELEVANT VOTERS IN WALLONIA,
EU cannoT LANGUAGE OF FLANDERS & BHV;
VOTE IN EP ELECTIONS); ELECTORAL COLLEGE — BY 200 VOTERS REGISTERED
— VOTING COMPULSORY: IN THE GERMAN SPEAKING
FAILURE TO VOTE CONSTITUENCY
CARRIES A PENALTY
— INDIVIDUALS NEED 10,000
SIGNATURES AND PAY
AcE: 18 Ace: 21 10,000 LEvA;
— EU cITIZENS RESIDENT — EU amzens — POLITICAL PARTIES NEED
FOR RESIDENT FOR 2 15,000 SIGNATURES AND SUNDAY
3 MONTHS OR IN YEARS OR IN ANOTHER PAY 15,000 LEVA;
ANOTHER EU STATE EU sTaTE — CoALITIoNS NEED 20,000
SIGNATURES AND PAY
20,000 LEvA
AcE: 18
— CY anp EU cimizens
RESIDENT 6 MONTHS
BEFORE THE ELECTIONS; Ace: 25 SuNDAY
— SPECIAL ELECTORAL
ROLL;

— VOTING IS COMPULSORY
(BUT NO PENALTY)
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YES: EACH

VOTER HAS 2

VOTES.

To BE ELECTED

NEED 5%
SINGLE NATIONAL CONSTITUENCY D’Honbpt 5%

OF VOTES

DELIVERED

FOR HIS/HER

POLITICAL

PARTY
SINGLE NATIONAL CONSTITUENCY No D’Honbpt No
SINGLE NATIONAL CONSTITUENCY No D’Honbpt
SINGLE NATIONAL CONSTITUENCY YEs D’Honbt No
EIGHT REGIONAL CONSTITUENCIES No D’Honbpt 5%
SINGLE NATIONAL CONSTITUENCY
BUT MEMBERS ELECTED FROM No SAINTE-LAGUE 5%
EITHER LAND OR FEDERAL LISTS
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Ace: 18 Ace: 21 — ONLY POLITICAL PARTIES OR
: — EU aimizens COALITIONS MAY NOMINATE FriDAY &
— EU cITIZENS RESIDENT
RESIDENT CANDIDATES; SATURDAY
FOR 45 DAYS;
FOR 45 DAYS; — Fee oF 15,000 crOWNS
— PARTIES REPRESENTED IN
THE FOLKETING OR EP;
LS ) NEW PARTIES NEED ’
— DK cITizens wiTH AcEe: 18
SIGNATURES
PERMANENT RESIDENCY [ — ANY PERSON WITH No FIXED
OF VOTERS CORRESPONDING
IN EU; RIGHT TO VOTE IN EP DAY
T0
— RecisTerReD EU ELECTIONS; o
AT LEAST 2% OF VOTES
CITIZENS
IN PREVIOUS FOLKETING
ELECTION;
— REGISTERED POLITICAL
PARTIES SUBMIT LISTS;
Ace: 18 Ace: 21 ’ SUNDAY
— A DEPOSIT OF 5 TIMES THE
MINIMUM MONTHLY WAGE
— POLITICAL PARTIES OR
AcE: 18 VOTERS’ ASSOCIATION
AcEe: 18
— RecisTERED EU (FORMED OF AT LEAST SUNDAY
— RecisTErRED EU
CITIZENS 2,000 PERSONS) NOMINATE
CANDIDATES
AGE: 18 AGE: 23
— ReGIsTERED EU — RecisTERED EU — GENDER EQUALITY SUNDAY
CITIZENS CITIZENS
— LiSTS SUBMITTED BY
POLITICAL PARTIES
ESTABLISHED IN EU;
— FoRr FEDERAL LIST: PARTIES
AcE: 18 AcE: 18 WITH LESS
— ReacisTERED EU — ReaisTERED EU THAN