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Transatlantic Policy Forum

Transatlantic market and WTO-related issues

(with particular focus on agriculture)
By Jean-Christophe Bureau (Notre Europe), with contributions by Jean-Philippe
Gervais (North Carolina State University), Joe Guinan (German Marshall Fund,

Brussels), Giovanni Annania (University of Calabria) and Alexandre Gohin (INRA)

A disappointing record

The EU - US trade relation has been cloudy during the last decade. Discussions regarding an
EU-US free trade area initiated by Commissioner Brittan in the 1990s and briefly revived by
Chancellor Merkel in 2007 have only led to somewhat symbolic decisions.! Even modest
trade facilitation agreements, such as the 1998 Agreement on mutual recognition of standards,
have not been fully implemented. Since 2001, the two entities have often appeared more as
enemies than partners in the Doha negotiations. Since the creation of the World Trade
Organization (WTO) they have had numerous disputes over agriculture, steel, aircraft,
services, taxation systems and various regulations. Other disagreements, not brought to the
WTO, have been numerous. Several of them have led to a bilateral compromise that is still
considered as unpalatable by one of the party (e.g. the "open skies" agreement, public

procurement in the military sector, etc.).

In the agricultural and food area, many problems persist, even though many issues
look relatively minor and technical when put in perspective with broader transatlantic
geopolitical interests. The EU clings to high tariffs and regulatory restrictions in sectors of
importance for US exporters such as meat and maize. Both the EU and US agencies de facto
ban imports of some other party's agricultural products because of SPS (sanitary and
phytosanitary) regulations. Many issues regarding intellectual property and mutual

recognition of processing techniques remain unsolved.

LIt it a bit unclear how Chancellor Merkel's call for a EU-US free trade agreement was taken by the US. The
proposal was seen as Plan B for a failure of multilateral negotiations given that, at the same time, Chancellor
Merkel indicated that giving the Doha talks a final chance to come up with an agreement was a priority.
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Reasons for pessimism

It is still too early to assess how the recent US presidential elections and the new conditions
for cooperation created by the financial crisis will provide a boost to transatlantic relations.

However, there have been many reasons for pessimism during the recent years.

The global environment was hardly providing the conditions for smoother trade
relations in the coming years. Protectionist forces seemed to experience a redux on both sides
of the Atlantic for the last five years. The attitude of public opinion towards trade had also
become increasingly negative in the EU as well as the US. Threats to pull out of major
international trade agreement by candidate Obama during the primaries seemed to meet strong
support. The US Congress has shown that it was increasingly reluctant to sign trade deals and
keen to pass protectionist legislation. In some EU countries, words such as "free trade™ or
"globalization™ are seen as intrinsically negative in recent polls. In the food and agricultural
sector, the recent farm bill passed by the US Congress is seen as a provocation in the EU. The
WTO incompatibility of this bill was considered is as another symbol of the contempt shown
by the US for international rules and global governance. Europeans have taken note that
Senator Obama supported this bill and that it was not a product of the Bush administration
they usually accuse of unilateral policy. In Europe, this US farm bill is also used by pro-

farmers lobbies as an excuse for clinging to protectionist and interventionist farm policies.

One should not ignore that trade disputes refer to fundamental differences in the social
model. This is particularly the case of some recent disputes such as those on genetic
engineering, hormone treated meat, geographical indications, competition policies or
environmental issues. They all go well beyond simple trade barriers, and result from different
choices regarding public regulations by democratically elected bodies. Worryingly, the
convergence in social as well as economic values between the EU and US, which
characterized the post World War Il period, seems to have has stalled. 2 The situation in
Europe was recently qualified as "global backlash against the spread of American ideas and
customs”. ® In deep America, the distrust for Europeans seems to have increased dramatically,

% See Williams (2007)
® This is a conclusion of the German Marshall Fund study (Glenn 2008). The Pew Centre found in 2008 that only
30 percent of German citizens have a positive view of the US, down from 78 percent in 2001. The perception
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so much that a trip in Europe of a US presidential candidate led to a decline in his popularity.
The election of Barack Obama, who seems to be hugely popular in European countries, might
change things a lot, but for the last few years, the image of the US in most of the "old Europe"
was that of a semi-theocracy destroying the planet by refusing to curb greenhouse gases
emissions and trashing international agreements on a weekly basis. In the same time,
Americans were seeing Europe as a breeding ground for terrorism, Europeans as free riding
their global security at the US taxpayer's expense, while the predictable decline of their
economy and their political inaction make it safer to expand US law territoriality (hence the
Helms-Burton and Patriot Act, CIA latitude with EU sovereignty, etc.).* None of this was

exactly a good background for a trade agreement.

Finally, the economic and political outlook is gloomy in both entities. The EU could
be heading for a major constitutional crisis. After the blows of successive referenda,
Euroskeptical governments in several of the new member states, Europe could face major
destabilization if the British voters elected a conservative government, which might be the
most Euroskeptical administration since 1973. This would make it more difficult to isolate
loose bolts such as Ireland and Poland within the Council. In practice, this could lead to
"cherry picking" bits of the different treaties, even perhaps a dismantling of the Union's core
policies while members opting out from major institutions. None of this would help
international negotiations in trade as in any other area. In the US, the incredible capacity for
resilience of the American economy should not be underestimated. However, given the
fundamental economic imbalances that have been piling up for decades, the housing and
financial crises might this time have long term consequences on growth and employment at a
time where inequalities have raised considerably, threatening the social consensus. The
prospect for recession and a long period of stagflation threatens both the EU and the US.
These are conditions for populist policies and trade liberalization is often one of the first

scapegoats.

Some hope

that the United States acts unilaterally in international policy decisions is now shared by 90 percent in Sweden
and France, and 70 percent or more in Britain, Bulgaria, Czech Republic, Germany, Slovakia and Spain.

* Interestingly, Chamorel (2007) points out the responsibility of think-tanks in the rising of anti-European
attitude in the US, referring for example to the December 2002 issue of the American Enterprise Institute
Review whose articles read as follows: "The European Disease" ; "German-American Requiem", "Continental
Drift", "Old and the in the Way", "American won't listen to Europe™s Appeasers", "The Real Problem is
European Elites”, "Goodbye Europe”, "Irritating and Irrelevant”, "Europe Loses its Mind"....
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Beyond rhetoric and political defiance, one must acknowledge that transatlantic relations have
never been really "bad" on the trade side. Officials participating to meetings under the
Transatlantic Business Dialogue like to point out that trade between the two entities has kept
increasing and that "Ninety nine per cent of trade relations between the USA and the
European Union are totally unproblematic”. The Robert Schuman Centre for Advanced
Studies points out a large number of indicators of trade relations that are particularly green.>
Trade barriers are already low in industrial products and even for major agricultural exports
such as US soybean and EU wine and spirits. The EU is the most important commercial
market in the world for corporate America. The service economies of the EU and US are
increasingly intertwined.® Transatlantic investment accounts for the largest share of Foreign
Direct Investment in each entity. Foreign affiliate sales have been increasing considerably.
Europe is also a key source of capital for the US economy. Transatlantic regulatory
cooperation has made some progress. So has transatlantic research. Overall, transatlantic
economic integration has significantly increased over the last decade in spite of recent
tensions. And the EU and the US have made far more effective concessions to each other in
disputes under the WTO than they did under the GATT.

Recent events might even improve the overall atmosphere for a serene EU-US
dialogue. The recent presidential election was seen as a disapproval of the Bush-Cheney
administration in Europe, and it has greatly improved the image of the US in the European
population. The President elect Obama has been less negative on trade agreements during the
final months of the campaign. The concerted attempts to deal with the financial crises have
renewed both the idea of a European economic policy, and the cause of transatlantic
cooperation. In the EU, Eurosceptics have lost battles, Prime Minister Gordon Brown has
shown leadership and the victory of the Tories in the next election no longer seems that
certain. This meets a growing sense of common interests between transatlantic powers in a
world were emerging countries are demanding their share of influence. The fact that NATO
meets less criticisms, and that even a long skeptical country like France seems willing to join
is no coincidence. In brief, both the idea of European integration and of transatlantic
cooperation seem to be experiencing a revival. However, one can only show limited optimism

about transatlantic relations, unless there is a major political will.

> See the Chapter by Hamilton and Quinlan in Andrews et al (2006).
® See Hamilton and Quilnan (2007).



Background: EU and US trade policies

The EU trade policy

The EU trade policy has been characterized by two main orientations. The first one has been
multilateralism. The EU strongly played the card of multilateral negotiations. In spite of a
rather conservative position in agricultural negotiations, the WTO has been a cornerstone of
EU trade policy: For a decade the Commission had implemented a de facto moratorium on
bilateral agreements. The other major feature of EU's trade policy has been the ambitious set
of preferences granted to developing countries. In this area, the EU has long played the card
of non-reciprocal preferences, with a strong bias towards Member states' former colonies and
Least Developed Countries (LDCs). This has resulted in special tariffs for overseas territories
and for African-Caribbean and Pacific countries. The EU Generalized System of Preferences
(GSP) covers most products and basically all developing and transition countries are eligible
to tariff cuts. However, the depth of these cuts is often very limited, except for LDCs. The
"GSP+" which expands the former "GSP Drug" regime provides significant concessions to
countries that fight drug trafficking, or implement ambitious policies in the environmental or
human rights. In practice, it mostly benefits to Central American and Andean states. The EU
uses tariff concessions to support troubled states in attempt to help stabilization (Balkans,
Palestinian states). The recent Economic Partnership Agreements replaced the Cotonou
agreement with African Caribbean and Pacific countries on a reciprocal basis, even though
liberalization is undertaken asymmetrically, with the EC liberalizing at a faster speed. Many
different tariffs regimes coexist, but few tariffs are actually specific to a single country and
the EU policy has never be genuinely "bilateral”. With the exception of a few micro states
(Andorra, Faroe islands, Vatican, San Marino), only Turkey is part of a custom union with the
EU since 1996.

Nevertheless, the EU policy recently experienced an inflexion. The multiplication of
bilateral agreements by the US led the EU to fear that it was losing ground in its trade
relations with dynamic economies in Asia and South America. This, with the frustration that
some of the issues important for the EU (e.g. geographical indications, environment linked
issue) were impossible to discuss satisfactorily in the multilateral arena has led the EU to

consider alternatives to multilateralism. Several bilateral trade agreements have been signed
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in the 2000s. Several bilateral and regional negotiations, as well as discussions engaged by the
Commission (i.e. without a formal negotiating mandate from the Council) are also ongoing.
The EU sees bilateral agreements as broad association with a cultural and cooperation

dimension, opposing a model of “deep integration” compared to the US “shallow integration”.

The bilateral agreements of the EU include a series of association agreements with
South Mediterranean countries, which were signed at the end of the 1990s or in the 2000s.
Most of them followed pre-existing trade concessions, most of the time non-reciprocal, that
dated back from the independence of these countries from colonial powers in the 1950s and
the 1960s. The situation is different for a new generation of bilateral agreements including
South Africa, Chile and Mexico. In particular, the association agreement with Chile is
presented as a reference for future agreements. Not only does it include tariff concessions,
investments, public procurement, intellectual property, competition policy provisions, but also
a large dimension of trade facilitation, with custom procedures and SPS provisions.

US trade policy

The United States has constantly pursued the multilateral definition of trade rules. However,
recent US administrations have been less shy than the EU in the parallel development of
regional and bilateral agreements. The former US Trade Representative Zoellick has been
clear on this topic since 2001, arguing that bilateral agreements were not more than alternative
to the limited progress in the multilateral area, but also good way to bring more actors to
accept multilateral trade liberalization. The recent US administrations promoted the "multiple
fronts” and "competition in liberalization” approach at a period when the EU was self
imposing a moratorium on bilateral trade deals. As a result, the recent WTO review stresses
the fact that the US has mostly liberalized its trade regime on a preferential basis since the
previous review (WTO, 2008). The US was involved in a free trade agreement with 14
countries in early 2008, up from three at the start of the current administration in early 2001.
Recently, however, the US Congress slowed down or even opposed attempts from the Bush

administration to sign new bilateral deals.

If the US has been more active in bilateral agreements, it has also followed a rather
similar approach to the EU one relative to developing countries. The policy towards least
developed countries also led to impose zero duties to a large number of goods under specific

GSP provisions (although not as broad scoped as the EU Everything but arms initiative). The



regular GSP grants tariff concessions on a list of products that is more limited than the EU
one, but the depth of the tariff concessions is greater, with all eligible products entering duty
free. Unilateral concessions also reach particular regions, i.e. the Caribbean Basin, Andean
countries, sub-Saharan Africa. In such cases, the tariffs are zero but the list of products
covered is much larger than under the GSP. As a general rule, US tariffs are in general lower
than the EU ones, at least in the agricultural sector. However, the US relies more than the EU

on anti-dumping measures as a trade instrument.

Annex 1 provides a list of the major free trade agreements and tariff concessions by the EU
and the US.

Trade

European Union

The EU is the world's leading exporter and the second-largest importer of goods. This is due a
lot to Germany, who is now the largest exporter in the world, ahead of China. The EU is also
the largest importing entity, and the EU27 has a large trade deficit in 2007 (the overall trade
deficit of EU27 with the rest of the world was 186 billion euros, which also happens to be
roughly the trade deficit with China). The considerable trade surplus of Germany is matched

by growing trade deficits in the UK, Spain, France and Greece.

Imports from China have recently exceeded those from the US, traditionally the first
source of EU imports. The US now accounts for 12% of EU imports (China for 16% and
Russia 11%) and for 21% of EU exports (Switzerland and Russia for 7% and China for 5%).
The trade balance with the US remains positive( 80 bn euros) while it has become strongly

negative with Russia and China.

The EU also remains the world's leading exporter and importer of commercial
services. The UK accounts the largest share of EU service exports, followed by Germany and

France.

United States

North American Free Trade Agreement (NAFTA) countries are the largest outlets for US
exports (22% of which go to Canada and 13% to Mexico). The EU is the second largest
export market for US products. Canada, traditionally the largest US supplier (16% of US
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imports) has been overtaken by China in 2007. The trade deficit of the US exceeds 800 billion
USD over the past 12 months.

The EU (in particular the UK and Germany), is the largest outlet for US exports of
services, amounting to more than half of the US exports, while Asia only represents one
fourth and Latin America less than 12 percent. In terms of foreign direct investments, the EU
is, for the US, both a source and a destination that far exceeds the rest of the world (in
particular the UK and the Netherlands).

Trade flows between the EU and the US are presented in Figure 1. Clearly, agricultural trade
should be put in perspective with the large bilateral trade in industrial sectors: The sum of all
US exports in the 24 statistical chapters corresponding to agricultural, food and fisheries
products amounts to only 27 percent of the US exports in one industrial sector (sector 83 in
the Harmonized system, i.e. "nuclear reactors, boilers , machinery and mechanical

appliances; parts thereof"). The figure is only 21 percent for the EU.

In the agricultural sector only (Figure 2), the main EU exports to the US are wine and
spirits, by far. US agricultural exports to the EU are mainly fruits, including citrus and fruit

juice, oilseeds products (cakes and feedstuffs) and cereals.

Transatlantic agreements

Over the recent years, the transatlantic dialogue has brought little except some symbolic
agreements and rearguard efforts in conflict resolution. Enhanced cooperation among
regulators has not prevented bitter disputes from arising, and the transatlantic political
conflicts have burdened the trade relationship (see Andrews et al, 2006 for details).
Nevertheless, the official motto of the EU Commission is that "Transatlantic trade is at the
heart of the EU's bilateral relations, in particular with the aim of meeting global challenges”.
The EU stated goal is to "encourage the elimination of non-tariff barriers™ with the US. The
same kind of wording is used by the US Trade Representative. In practice, some progress has
been made on regulatory issues. Recent bilateral agreements between the EU and the US in
the trade/market openness area include:

= Air transport agreement (2007), i.e. the one mentioned above which is seen as

particularly frustrating by many Europeans because of its asymmetry.



= Agreement on concessions in the schedules of central and eastern European countries
that joined the European Union (2006), i.e. a rather technical revision of the

concessions in order to cope with the enlargement and the WTO framework.

= Agreement on trade in wine (2006). It includes some trade facilitation provisions,
including a mutual recognition of wine-making practices and the limitation of use of

certain “semi-generic” terms to wines originating in the EU for the US market.’
= Agreement on the method for calculating the duty on rice imports (2005).

= Agreement on custom cooperation, focusing on the security of sea-container and other
shipments (2004)

= Agreement on regulatory compliance of marine equipment, which provides the right to

sell in the EU equipments filling US requirements and vice versa (2004).

= Agreement on sanitary measures to protect public and animal health in trade in live
animals and animal products, including the progressive recognition of the equivalence
of sanitary measures, the recognition of animal health status, the application of

regionalization and the improvement of communication and cooperation (2003).

At the June 2005 US-EU Summit, the US administration and the EU Commission issued the
Roadmap for US-EU Regulatory Cooperation to provide a framework for cooperation on a

range of horizontal and sectoral areas.

At the EU-US Summit on 30 April 2007, the EU and US signed the "Framework for
Advancing Transatlantic Economic Integration between the USA and the EU". The goal is to
foster cooperation and reduce trade and investment barriers through a multi-year work
program in such areas as regulatory cooperation, intellectual property rights, investment,
secure trade, financial markets, and innovation. This framework included the establishment of
the Transatlantic Economic Council (TEC). The TEC brings together those Members of the
European Commission and US Cabinet Members who carry the political responsibility for
closer economic ties. It relies on input from Transatlantic Business Dialogue, the
Transatlantic Consumers Dialogue, and the Transatlantic Legislators Dialogue that existed
previously. The three dialogues include summit meetings on a regular basis. In particular the

Transatlantic Legislators Dialogue is the formal response of the European Parliament and the

" There are some limitations to the use of names such as Burgundy, Chablis, Champagne, Chianti, Claret, Haut,
Sauterne, Hock, Madeira, Malaga, Marsala, Moselle, Port, Retsina, Rhine, Sauterne, Sherry, and Tokay in the
US but with exceptions for those that were using this term before 2005. Because the agreement does not fully
ban the use of EU appellations of origin in the US while allowing terms that were previously prohibited by the
EU, the agreement is not particularly well perceived by EU producers.
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US Congress to the commitment in the New Transatlantic Agenda of 1995, to enhanced

parliamentary ties between the European Union and the United States.

The trade component of the Framework agreement is limited. It mainly refers to trade
facilitation (standards, exchanges of information, control duplication avoidance) with a strong
emphasis on security and safety issues (custom partnership against terrorism, electronic
security, etc.) and on common intellectual property rights enforcement. The TEC was
established to “help meeting economic partnership objectives and harmonize regulations”, in
addition to important issues such as finding a common answer to road safety and develop

alternatives for animal testing of cosmetics.

These limited initiatives fall short of an ambitious free trade agreement as envisaged
by former Commissioner Brittan years earlier. However, the fact that regulatory aspects are
emphasized should not be seen as negative. In many cases, transatlantic dispute refer to non
tariff issues. In addition, there are signs that an ambitious effort on technical issues aiming at
facilitating trade significantly boost trade flows, compared to other agreements where this
aspect has not been emphasized.® In particular, given the obstacles to trade that are being
created by safety/ counterterrorism oriented regulations that are creating significant barriers to
transatlantic trade, more integrated inspection/custom procedures are more than useful. One
should also keep in mind that the first meeting of the TEC took place in November 2007, and
even if the record does not look particularly impressive, it is a sign of an attempt by US and
European authorities to minimize unnecessary regulatory divergences to facilitate transatlantic

trade and investment.

The EU and US position regarding WTO issues

The lack of a common strategy

The US and the EU have considerable common interests regarding the WTO. Cooperation
would have helped them pushing forward several strategic common issues. There are areas
where cooperation is actually pursued (e.g. the "behind the scene™ negotiations on non

agricultural markets). However, it has not materialized in some important occasions where a

® This is a preliminary conclusion of the work by Bureau and Jean who compared EU bilateral agreements, in
particular the EU-Chile one with ambitious trade facilitation provisions compared to the others. See Bureau and
Jean (2008).

11



joint opportunity was lost (e.g. defending the negotiation on "Singapore issues™ during the

2003 Cancun meeting).

There is still lack of a common approach in the Doha negotiation seems while
cooperation might help pushing some issues of joint interests. This includes for example a
common strategy on food security issues (cooperation on international stocks, on agricultural
development strategies for developing countries, etc.) which would help stabilize the food
market as well as smooth the tensions and conflict in agricultural negotiations. As it stands
now, there is no coordination on the important issue of energy either, including bioenergy,
while interactions with the agricultural markets would require a global approach.

Petty disputes with far reaching consequences

The EU has launched almost as many cases against the US under the WTO (i.e. 23 cases that
led to arbitration) as it has launched against all other countries. The US has launched roughly
the same number of cases against the EU if one includes cases against individual member

states (see Box 1).

The number of issues that were solved under the WTO framework without leading to a
formal panel, or even at the preliminary consultation phase, shows that the multilateral system
has provided a satisfactory way to solve disagreements. The threat of a WTO challenge also
acted as a major driving force for cooperation over standards and regulatory issues.’.
However, some of the EU-US disputes have under the WTO have had a far reaching symbolic
value. The US challenge of the EU ban on hormone treated beef (DS26) has participated to
turning the European public opinion against the WTO and multilateral rules. The
psychological effect has perhaps been as negative as the one of the former GATT ruling on
tuna, which had led many environmental organizations, including major US ones such as the
Sierra Club, to join the anti-globalization movement in their protests against the dispute
settlement body (interestingly, the EU was among the parties against the US in the tuna
dispute). On the other hand, the huge financial amount of retaliations allowed by the WTO
against the US in the Foreign Sales Corporation case (DS108) has strengthened the feeling
that WTO rules could infringe national sovereignty in the US Congress. The fact that the EU
has refused to comply to the ruling of the Appellate Body in the hormones cases, has not

® See Bush and Reinhardt (2003).
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helped the credibility of the WTO in the US, while the sanctions imposed have been largely
used by the antiglobalization propaganda in the EU.

Agricultural disagreements

In the Doha Round of negotiations, the positions of the EU and the US have been relatively
consistent on non-agricultural goods. In the agricultural negotiations, the game played by both
negotiators has been complex. Both the EU and the US proposed concessions that made them
righteous while making the other party appear as the "bad guy" to developing countries. The
US stressed the need for further cuts in tariffs, to prohibit export subsidies and to limit the
number of as a way to single out the EU. The EU stressed the need to cut domestic support, in
particular in areas such as cotton, to restrict in kind food aid and export credits. Even in the
composition of domestic support, each party tried to push the proposals that were less
constraining for its own farm policy and which were often the ones that were more
constraining for the other one (de minimis support vs blue box, overall trade distorting support
vs product specific support ceilings, etc.). However, beyond this somewhat petty game, the
global positions of the EU and US in the agricultural negotiations are much closer than they

were a few years ago.

At the most recent meetings in August 2008, both the US and the EU had agreed that
there would be significant cuts in tariffs, subject to partial exclusions for sensitive products,
and major reductions in the allowable level of trade-distorting domestic support. The Doha
Round agricultural difficulties now have more to do with the US and the EU on the one hand
and transition countries on the other hand. However, the willingness of the US to conclude a
final agreement in August is questionable. Had unrealistic demands from India not killed the
negotiation, it is unclear whether the US would have accepted an agreement, in particular
because of the sensitive issue of cotton. In addition the EU and US are divided on a few
serious issues. They include the different conceptions regarding genetically modified
organisms (GMOs), as well as standards in general. Some of them correspond to genuine
differences in citizens' concerns: GMOs are seen as a major potential hazard in Europe, while
bacterial contamination is the number one focus of US consumers' organizations working on
food safety. The issue of the protection of geographical indications is also a serious source of
divergence. The US is not ready to accept an extension of the protected denominations
beyond wine and spirits. They said any attempt to negotiate the issues would be a recipe for
disaster. The EU makes a strong point in defending more protection on its indications. While
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the EU certainly overestimates the economic impacts of protected geographical
denominations (in many cases the shift towards private brands would not be a considerable
difficulty), the issue has now become a symbol of the one positive thing that could be

retrieved from a WTO agreement.

Box 1: WTO disputes (arbitrated)

DS108 - Tax treatment for "Foreign Sales Corporations™

DS136 - Anti-dumping Act of 1916

DS138 - Imposition of countervailing duties on certain hot-rolled lead and bismuth carbon
steel products

DS152 - Sections 301-310 of the Trade Act of 1974

DS160 - Section 110(5) of US Copyright Act

DS165 - Import measures on certain products from the EC

DS166 - Definitive safeguard measures on imports of wheat gluten from EC

DS176 - Section 211 Omnibus Appropriations Act

DS186 - Section 337 of the Tariff Act of 1930 and amendments thereto

DS200 - Section 306 of the Trade Act of 1974 and amendments thereto (“carousel)
DS212 - Countervailing measures concerning certain products from the EC

DS213 - Countervailing duties on certain corrosion-resistant carbon steel flat products from
Germany

DS214 - Definitive safeguard measures on imports of steel wire rod and circular welded
quality line pipe (panel not yet composed)

DS217 - Continued dumping and subsidy offset Act of 2000

DS225 - Anti-Dumping Duties on Seamless Pipe from Italy (panel not yet composed)
DS248 - Definitive safeguard measures on imports of certain steel products

DS262 - Anti-dumping and countervailing measures on certain steel products

DS294 - Laws, regulations and methodology for calculating dumping margins ('zeroing’)
DS317 - Measures affecting trade in large civil aircraft

DS319 - Section 776 of the Tariff Act of 1930

DS320 - Continued suspension of obligations in the EC-Hormones Dispute

DS350 - Continued existence and application of zeroing methodology

DS353 - Measures affecting trade in large civil aircraft (second complaint)

The EU brought seven other cases brought to the WTO have not led to the constitution of a
panel, or the panel was suspended, or the parties agreed mutually on a solution. These are
cases DS38- Cuban liberty and democratic solidarity act, DS39- Tariff increases on products
from the european communities, DS63 Anti-dumping measures on imports of solid urea from
the former German democratic republic, DS85- measures affecting textiles and apparel
products, DS88- Measure affecting government procurement, DS100 - Measures affecting
imports of poultry products, DS118- Harbour maintenance tax, DS151- Measures affecting
textiles and apparel products (11).

Cases launched by the US against the EU
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DS26 - Measures affecting meat and meat products (Hormones)

DS27 - Import regime for bananas

DS 62. Customs classification of certain computer equipments

DS174 - Protection of trademarks and geographical indications for agricultural products and
foodstuffs

DS223 - Tariff-rate quota on corn gluten feed

DS260 - Provisional safeguards measures on imports of certain steel products
DS291 - Measures affecting the approval and marketing of biotech products (GMOs)
DS315 - European Communities - Selected Customs Matters

DS316 - Measures affecting Trade in large civil aircraft

DS375 - Tariff Treatment of Certain Information Technology Products

The US also launched eight cases that were withdrawn after mutual agreement (DS13- Duties
on imports of grain; DS115 - Measures affecting the grant of copyright and neighbouring
rights; DS124 Enforcement of intellectual property rights for motion pictures and television
programs), and cases where no panel was launched or lapsed (DS16 Regime for the
importation sale and distribution of bananas ; DS104 Measures affecting the exportation of
processed cheese; DS158 Regime for the importation, sale and distribution of bananas I1 ;
DS172 Measures Relating to the Development of a Flight Management System ; DS347
Measures affecting trade in large civil aircraft I1)

The US also launched cases against individual member state, including Belgium (DS 80,
DS127, DS210), Denmark (DS83), France (DS131, DS132), Greece (DS125, DS129),
Hungary (DS35), Ireland (DS68, DS82, DS130), Portugal (DS37), the UK (DS67), see
www.wto.org for a description.

EU-US bilateral disagreements

Looking at the annual reports and websites in which the EU and the US gather information on
their vision of "foreign trade barriers", a number of problems persist. Some of them are quite
technical, and a bit out of proportion with the common geostrategic interests. Some others
reflect more fundamental differences in the governance or legal system, or different visions of

what consumers' protection should be.

Appendix 2 summarizes the different issues that are pointed out by both entities. The
EU complains mainly about regulatory issues as well as unilateralism of US policies (and non
compliance with multilateral rules). It is noteworthy that the EU directly targets many laws
that were passed by the US Congress that restrict indirectly trade, but focus primarily on other
issues, from cargo security to hurting the Cuban economy. SPS issues are high on the list of
EU complaints. So is intellectual property. These are areas where, beyond technicalities, the

regulatory system differs.
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EU Standards are also widely criticized by the US. Again, they often refer to
legislation that has an indirect effect on trade. For example, the trade distorting effects of
various EU Member state policies governing pharmaceuticals and health care products
irritates the US because of the limitations for US companies (and the fact that by selling
products at a lower price in EU regulated markets, they make the US consumer pay for some
of their fixed costs). Intellectual property rules are different and this triggers some criticisms
on both sides of the Atlantic.'® The accusation of subsidies in the aircraft sector are matched
by similar accusations by the other party. The US Trade representative complains that US
exports of commodities such as corn, beef, poultry, soybeans, pork, and rice are significantly
restricted or excluded altogether due to restrictive EU nontariff barriers or regulatory

approaches that often do not reflect science based decision making.

It is noteworthy that the annual US report on foreign barriers to trade identifies very
few barriers to US exports at the EU level, but many more obstacles to US exports at the
Member state level. In some cases, the issues raised by the US Trade Representatives are also
raised by EU institutions and refer more to the lack of European integration and the pursuit of
national protectionist policies (also detrimental to other EU members) than to a coordinated

EU trade policy.

Recommendations

While trade and investment ties between the United States and the European Union have
continued to grow and the transatlantic economic relationship will likely only deepen over
time, there has been a divergence on trade policy across the Atlantic in recent years, opening
up the prospect of strategic competition rather than cooperation between the two trading
powers. While the United States and European Union will inevitably have differing interests
on a variety of trade-related issues, it should be a matter of concern that this has seemingly
come at the expense of coordinated transatlantic action on large areas of trade policy in which
their fundamental interests are aligned.

This is particularly evident at the multilateral level, where the longer-term interests of
both the United States and the European Union lie in the maintenance and strengthening of a
stable, predictable, transparent, non-discriminatory and rules-based multilateral trading

system. Observers of the troubled Doha Round negotiations at the World Trade Organization

19 Josling (2006), however, sees positive developments in the agricultural area, including that of geographical
indications.
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(WTO) have noted the lack of a strong working relationship between the United States and
the European Union, inhibiting shared leadership on trade and allowing defensive interests at
home and abroad to drive the negotiating agenda.

On the basis of this assessment, the following recommendations are made:

WTO negotiations

Both the European Union and the United States should affirm and reiterate their commitment
to the Doha Round of multilateral trade negotiations at the WTO. Given the
interconnectedness of the global economy and the current worldwide economic downturn, a
successful and timely conclusion of the Doha Round is more critical now than ever. As
countries around the world contemplate options for protecting and supporting domestic
industries in times of deep recession (paying more or less attention to the WTO compatibility
of their actions), the transatlantic partners should formulate and articulate a common strategy
to foster the trade openness agenda at the multilateral level in order to avoid a downward
spiral of protectionist policies. The economic threat comes not only from WTO-inconsistent
actions but from the considerable room for protectionist backsliding within existing
multilateral commitments and disciplines.

The latest research has shown that some $1 trillion in annual trade is potentially at
stake, living on borrowed time in the gap between bound and applied tariff rates. * Much of
this “unsecured” trade is concentrated in sensitive and politically-connected industries such as
the automotive and electronics sectors, where bailouts and other actions could easily trigger
retaliatory responses from trading partners. Further delaying a Doha Round agreement will
not only weaken the credibility of the WTO as an institution, but will preserve the
considerable leeway of WTO Members to employ trade policies that are detrimental to the
recovery of the global economy. The European Union and United States should make good
use of the EU-U.S. summit to prepare a common strategic approach to concluding the WTO

negotiations in a timely fashion.

Reform of domestic agriculture policies
Agricultural trade liberalization has been a central focus of the Doha Round negotiations from
the beginning, and the United States and European Union have been major obstacles to

progress on this front—each one often citing the other as an excuse not to move forward. Yet

1 Antoine Bouét and David Laborde, The Potential Cost of a Failed Doha Round, International Food Policy
Research Institute, Issue Brief No. 56, December 2008.
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many of the challenges of adjustment in domestic agriculture are shared challenges that could
benefit from greater transatlantic dialogue and learning. Instead of playing the blame game,
the United States and European Union should engage in a meaningful exchange of ideas about
how to reform domestic agricultural policies—especially given that the timeframes for setting
the budget for the Common Agricultural Policy in the next EU financial perspective and

authorizing the next U.S. Farm Bill have converged on 2012-2013.

WTO reform

The cumbersome decision-making process at the WTO needs to be addressed, and as major
stakeholders in the world trading system the European Union and United States should lead
the way on institutional reform at the WTO. In a situation in which multilateral trade
negotiations are stalled, the EU and U.S. should provide joint leadership on exploring
alternative paths to trade liberalization within the realm of WTO negotiations, perhaps via
ambitious tariff reductions for specific industrial sectors in plurilateral agreements. Such
plurilateral WTO agreements would allow the EU and the U.S. to make progress in areas of
offensive economic interests without a priori excluding other WTO Members which are not

ready to make respective commitments at this point.

Building domestic support for trade

According to surveys of public opinion, free trade policies are being inhibited by a public
backlash on both sides of the Atlantic, one that is perhaps more severe in the United States but
is also evident in a number of European countries. Trade policies need to be better prepared
politically and more effectively communicated on the domestic level on both sides of the
Atlantic, particularly in times of economic difficulty when struggling workers and producers
are resistant to the idea of more intense world competition. Public debate in both the United
States and European Union would benefit from both a better articulation by policymakers of
the benefits of open trade to consumers and businesses and an improved use of existing policy
instruments to address public concerns—e.g. U.S. Trade Adjustment Assistance programs and
the EU Globalization Adjustment Fund. In order to rebuild political support for more open
trade, U.S. and European policymakers will have to disperse opposition by means of public
education efforts which place an emphasis on available instruments to deal with necessary

adjustments of specific sectors of the economy.

Halting the race to bilaterals
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In line with a commitment to multilateralism, the United States and European Union ought to
show greater caution in negotiating bilateral free trade agreements (FTAS). This is especially
the case with regard to trade deals with other large economies, which risk moving large
volumes of trade out of the multilateral system. Launching fully-fledged FTA negotiations
with other OECD countries signals a lack of commitment to the Doha Round and could have
detrimental effects on its chances for success. Smaller FTAs are often of questionable
economic value and divert both political capital and negotiating capacity away from

multilateral agreements.

Bilateral regulatory cooperation

Negotiating transatlantic agreements on regulation and non-tariff barriers to trade on a
bilateral level is both more legitimate and feasible. Regulatory and non-tariff issues will
remain centre-stage in the EU-U.S. economic relationship for some time to come. A
forthcoming European Commission study on the economic potential of eliminating regulatory
barriers to trade with the United States should provide a good basis for focusing attention on
the areas of greatest importance. A similar exercise should be contemplated on the American
side, identifying economically relevant regulatory barriers to trade with the European Union.
An approach similar to that employed by the European Union for the Trade and Investment
Enhancement Agreement (TIEA) with Canada—i.e. identification sector-by-sector and
possibly even product-by-product of the most important issues to address—is worth
considering as a possible model for a reasonably ambitious non-FTA agenda with the United
States. Bilateral interaction could also build a higher-profile Transatlantic Economic Council
(TEC) to promote better-quality regulatory dialogue and give more political guidance to
regulators to anticipate or minimize problems before they grow into significant bones of

contention.

Dialogue of disputes

There is an unnecessary amount of “white noise” in the EU-U.S. economic relationship
stemming from a limited number of sometimes high-profile transatlantic disputes. In
particularly sensitive areas such as Sanitary and Phytosanitary Standards (SPS),
disagreements between the United States and European Union have a tendency to become
entrenched and long-running and can have negative spillover effects on wider efforts at
cooperation. A good example is the issue of the EU ban on imports of U.S. chlorine-rinsed
chickens, which impeded progress on the wider discussions in the TEC—having been

19



included, ironically, as a confidence-building measure. Confidence-building measures might
have more traction if they began from a “bottom-up” approach, perhaps with transatlantic
exchanges of regulators to enable them to get to know each others’ regulatory systems and
approaches from up-close. Over time, this could lead to a lessening of tensions and a greater
sense of understanding across the Atlantic on bilateral trade and regulatory disputes.
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Appendix 1

EU bilateral and regional agreements with a tariff reduction component

Table Al : The EU Agreements including tariff concessions

Type of
preferences

Country

EU Custom
Unions

» San Marino; Vatican ; Andorra ; Feroe Islands,
 Turkey*

EU Free Trade
Agreements

* Norway, Iceland and Lichtenstein under the Espace Economique
Européen

* Trade agreement with Switzerland and Licthenstein

* Ceuta and Mellila

* Interim trade agreement with Croatia

* Association agreement with Former Yougoslavian Republic of
Macedonia (2004)

* Albania

* Montenegro

* Bosnia Herzegova

» Agreements under the Barcelona process
* Algeria
* Egypt
* Lebanon
* Jordan
* Tunisia
» Morocco
* Israél
* Palestinian authority
* Syria
* Mexico
* South Africa
* Chile

Other
concessions

» GSP, including the Everything But Arms component for LDCs and
GSP+ (mainly Central America and Andean countries).

* Cotonou agreement with ACP countries

» Overseas territories

Table A2. US bilateral and regional agreements with a tariff reduction component

Type of Country

preferences

US Free Trade * Australia

Agreements * Bahrain
» Dominican Republic-Central America-United States FTA
(CAFTA-DR)

(Includes: Costa Rica*, Dominican Republic, El Salvador,
Guatemala, Honduras and Nicaragua)
* Chile
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* Israel

* Jordan

» Morocco

* North American Free Trade Agreement (NAFTA)
* Oman

* Peru

* Singapore

Other
concessions (non
reciprocal)

» GSP, including special provisions for LDCs
» ATPDEA with Andean countries

» CBERA with Caribbean countries

» AGOA with subSaharan African countries

* Palestinain authority

» Overseas territories
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LIVE ANIMALS

FISH, etc.

ANIMAL PRODUCTS, ather
WEGETABLES etc.
COFFEE, TEA, SPICES

FPRODUCTSOF MILLING IND.

GUMS, RESING, etc.

FATSAND OILS etc.

SUGARS AND COMFECTIONERY
FPREFARATIONS OF CEREALS etc.
MISCELLANEOUS EDIELEPREPARATIONS
RESIDUES FOOD INDUSTRIES, FODDER
SALT; SULPHUR; STOME; CEMENT etc.
MINERAL FUELS, OILSete.

ORGANIC CHEMICALS

FERTILISERS
ESSENTIAL OILS, PERFUMERY, COSMETICetc.
ALBUMINGIDS, STARCHES, GLUES ete.
FHOTOGRAPHIC GOODS
FLASTICS AND ARTICLES THEREOF
RAIHIDES &LEATHER

FURSKING MANUFACTURES THEREOF
CORKANDARTICLES OF CORK

FULP OF WO0OD etc.

FRINTED BOOKS etc.

MOOL, ete.

OTHERVEGETABLE TEXTILE FIBRES etc.
MAMN-MADE STAPLE FIBRES
CARPETS etc.

IMPREGHATED TEXTILE FABRICS etc.
APPAREL, KNITTED etc.

OTHER TEXTILE etc.

HEADGEARAND PARTS THEREOF
FREPARED FEATHERS etc.

CERAMIC PRODUCTS

FRECIOUS STOMES &METALS etc.
ARTICLES OF IRON OR STEEL
NICKELAND ARTICLES THEREOF

LEAD AND ARTICLES THEREOF

TIN AND ARTICLES THEREOF

TOOLS, etc.

REACTORS, BOILERS, MECHAMNICAL APPLIANCES PARTS, etc.
RAILWAY EQUIPMENT etc.
AIRCRAFTAND PARTS etc.

OPTICAL APPARATUS, PART Setc.
MUSICAL INSTRUMENT Setc.
FURNITURE etc.

MISC MANUFACTURED ARTICLES
OTHERPRODUCTS

Source: Comext, Eurostat data
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Transatlantic Agricultural Trade by HS2 sector,
2007, Mio Euros
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Appendix 2

A2.1. EU complaints about US trade barriers

Extraterritoriality and unilateralism

The EU sees several US laws which are not conform to international trade law as causing
problems for EU companies. This is the case of the 1996 Helms Burton Act, the Iran-Libya
Sanctions Act (ILSA) as well as the the 1996 "Blocking Statute™ or the 2000 Iran Non-
Proliferation Act, and to some extent the Patriot Act, that allows the US administration to
apply its own sanctions to exports which are subject to EU Member State and EU export
control regimes, beyond those agreed multilaterally. The 1974 Trade Act authorises the US
Government to enforce US rights under any trade agreement in a way that is seen by the EU

as based on exclusive US assessments and violating multilaterally agreed rules.

Several pieces of US legislation also provide scope for the business sector to call for
unlilateral protectionism. The US industry can petition for the restriction of imports from third
countries on the grounds of national security even in the absence of compelling evidence
(section 232 of the Trade Expansion Act of 1962), which makes this law used for pure
protectionist purposes. The chemicals sector is affected by import restrictions for certain drug
precursor chemicals. Similarly, the Jones Act uses national security reasons to prohibit the use

of foreign vessels.

According to the EU, public procurement restrictions under the Buy America Act
cover a significant proportion of public purchasing in the US, in particular in sectors such as
those covered by the Department of Transportation. The Small Business Act also
discriminates against foreign suppliers. The Berry amendment enlarges the mandatory US
sourcing under the Defense Appropriations Act to components and materials that are not
particularly strategic. This is seen as a particularly uncooperative approach from NATO
member countries, in particularly the United Kingdom whose domestic defence market is

particularly open to US suppliers.
Foreign investment limitations

The EU Commission complains that several US laws restrain forein investment or ownership
of business. This is the case of the Foreign Investment and National Security Act and
subsequent legislation referring to the national security issues without a clear definition of this

terms, which is used quite extensively to limit investment and tradei n the shipping, energy

25



and communications sectors. In the communication sector U.S. law enforcement agencies
have imposed strict corporate governance requirements on companies seeking Federal
Communications Commission that favour US companies. The EU also sees restrictions on the
ownership of companies in the coastal and domestic shipping sector, in the offshore drilling
sector and in the fishing sector (fishing vessel-owning entities must be at least 75% owned
and controlled by U.S. citizens in order to receive a fishing permit), and in the attribution of

licences from the Federal Energy Regulatory Commission.
US standards and certification

The EU is sees the US unilateral measures regarding cargo safety'> as setting out
requirements such as standards for container security devices and/or smart box technology
that have the potential to hamper the possibility for EU trade to compete fairly with their U.S.
competitors and to excessively burden the EU export supply chain.

The EU sees as a significant problem the low level of implementation and use of standards set
by international standardisation bodies in the US. This combines with a number of complex
US regulatory systems that represent a significant burden for EU companies.** EU companies
also complain about regional strandards within the US, including those of regional and local
authorities and those implemented by the private sector (standards for product safety imposed
by insurance companies). In the food area, a number of states have banned the
commercialisation and production of foie gras, in spite of the absence of legal status for such
bans under international trade rules. There are also differences in standards and food safety
requirements that are seen as trade obstacles, such as the standards for Grade-A milk products
as well as provisions for organic products under the National Organic Program of 2001.*

The EU complains about the lack of recognition of EU origin by US customs that do not
accept European certificates of origin. The EU also complain about various pieces of border
control, including import inspection fees, country of origin labelling, and mandatory
certification of 'high risk foods'. The US Merchandise Processing Fee is seen as an extra duty
by EU exporters. The fact that imported wine is subject to the "gallonage tax" while most US

producers are producers are eligible for a tax credit that offsets the consequences of such a

12.6.9. the 2002 Container Security Initiative, topped by the 2006 Safety and Accountability forEvery Port Act,
the 2007 "9/11 Commission Recommendations" and its objective to scan 100% of cargo by 2012.

3 e.g. the burdensome US pharmaceutical approval system, the US Automobile labelling Act, the documentary
and labelling requirement for textiles and restrictions regarding the distribution of wines and spirits.

“ The EU and the US have entered into bilateral negotiations with a view to mutually recognising the
equivalency of the organic production systems applied by each Party. However, the talks seem to be at a
standstill since May 2004.
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tax, is also seen as a distortion of competition. The 2008 Farm Bill provisions regarding a
levy on dairy imports to finance dairy promotion and research activities is also seen as a

distortion of competition with significant potential consequences for EU exporters.

The EU also claims that various pieces of US legislation, restrict trade in seafood as
foreign-built vessels are not eligible to receive a fishing licence.”> Other complains deal with
the US rules of origin for textiles which affect European exports of textiles containing cotton
and wool, and the fact that agricultural commodities regulated under the Federal Marketing
Orders are prohibited unless they are in compliance with particular characteristics set in the
marketing order.

SPS

The US is also accused of unilateralism in the veterinary area. Its own procedures regarding
import control do not match those commonly agreed in the multilateral arena, i.e. the
standards of the Office International des Epizooties (spongiform encephalopathy). In addition,
when the US follows international standards, the EU complain that the US uses complex and
lengthy rulemaking procedures, taking for example several years longer than the re-
acquaintance of an official disease-free status under the global rules of the OIE. In the
phytosanitary area, things are quite similar, given that the US requirements of pest risk
analysis (on a genus by genus approach) can lead to several years, or even decades, of
administrative approval even when other products with the same risks coming from the same
production area are permitted. Horticulture products also face burdensome specific approval

procedures.

The Veterinary Equivalence Agreement, signed on 20 July 1999, provides a
framework but the EU Commission complains that in practice this has led to little progress
from the US administration. The Commission quotes the case of imports of molluscs as an
example of the slow progress in regulatory cooperation, given that in spite of scientific
evidence, the lack of recognition of EU testing methods by the US de facto prevents European
producers from exporting oysters and mussels to the US. Imports into the US of uncooked
meat products (sausage, ham and bacon) have been subject to a long-standing prohibition. US

import regulations were modified to permit the import of Parma ham, Serrano hams, Iberian

'3 In the fisheries sector, the EU still claims that the US Marine Mammal Protection Act, de facto bans exports of
Spanish tuna but tthe EU has only recently ratified the Antigua Inter-American Tropical Tuna Commission,
which is part of the conditions for trading tropical tuna in the US
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hams, Iberian pork shoulders and Iberian pork loins. However, US still prohibits other types

of uncooked meat products (e.g. San Daniele ham, German sausage, Ardennes ham).
US Subsidies

The various US agricultural subsidies have been criticized by the EU, which argue that its
own effort for fully decoupling farm support from production has not been matched by a
similar effort in the US since the 2002 farm bill that reverted some of the decoupling
orientation of the 1997 FAIR act. The EU has launched consultations under the WTO against
US subsidies for biodiesel through tax credits, which are seen to have contributed
significantly to the huge growth of EU imports of biodiesel (a tenfold increase between 2006
and 2007, US imports now accounting for 20% of the EU market share).

In the area of aircrafts, the Boeing/Airbus battle has led the EU to take the case to the
WTO, arguing that combined subsidies and tax breaks from the State of Wasthington, the
State of Kansas, NASA and DoD amount to more than 20 billion dollars.

Intellectual property issues

The EU claims that the unilateral use of its own patent system by the US (while the rest of the
world now follows a "first to file" rule) creates problems for EU companies, especially
considering the high U.S. litigation costs in patent matters. The US law is also particularly
broad regarding the patentability of software and business methods, and the EU claims that
US provisions concerning plant variety such as the Plant Patent Act seriously impede trade in

breeding material for ornamental plants.

The EU Commission claims that despite losing a WTO case, the U.S. has not yet
brought its Copyright Act into compliance with the WTO Agreement. In spite of the bilateral
wine agreement, US producers continue to use ("misuse” according to the Commission) EU
geographical indications on food and drink, and to consider a number of European wine
names as 'semi-generics' (on the other hand, the US complains that the 2006 Agreement did
not provide for the automatic acceptance of new wine making practices and did not include a

permanent solution for the use of traditional terms).

The Omnibus Appropriations Act of 1998 prohibits the registration of a trademark that
is identical to a trademark previously owned by a confiscated Cuban entity, while being
illegal under the WTO rules, as confirmed by the Appellate Body.
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Services

In its 2007 report on US Trade barriers, the EC Commission stresses many issues relative to
services. In the telecommunication sector, EU firms face restrictions to investment, lengthy
proceedings, conditionality of market access and reciprocity-based procedures due to the
Communication Act and subsequent legislation. The FCC policy led to exclude an entire
digital television European technology (DVB-T) from accessing the US market because of
exclusivity given to a US standard. Further difficulties accessing the U.S. market are
encountered by EU based satellitecommunications operators. While discriminatory issues
surrounding the Sarbanes Oaxley Act are in the process of being solved, the EU financial
sector accuses US laws of obstruction to its development in the US market in particular
because of several regulations of the US Securities and Exchange Commission for foreign
securities firms that result in barriers for the establishment of branches or subsidiaries, as
well as legislations regarding the treatment of EU global custodians. The EU Commission
also complains about several laws in the transportation sector. This includes the "national
flag" provisions in the airline industry, the subsidies to US airlines. It also includes the
prohibition of foreign-built marine vessels from engaging in coastal trade, and the
requirements that U.S. Government-owned or financed cargoes be shipped on US flagged
ships.

A2.2. EU complaints about US trade barriers

Customs Administration

The US Trade representative complains that the EU does not administer its laws through a
single customs administration, and that dealing with a separate agency responsible for the
administration of EU customs law in each of the EU’s 27 Member States is costly for
exporters. There is no EU rule requiring the customs agency in one Member State to follow
the decisions of the customs agency in another Member State with respect to materially
identical issues, and the arbitration bodies (from Customs Code Committee to the Court of
Justice of the European Communities are either ineffective or can take years before taking

action.
Bananas

In June 2007, the United States filed another request for the establishment of a panel

challenging the current EC banana regime.
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Phamaceuticals

The main issue for the US is that national social security systems control the price of
medecines, so that this limit the innovation rent to pharmaceutical companies, in particular the
US ones. In practice, these companies sell their products in EU markets at lower prices than in
the US, so that the system works like if US consumers funded some of the fixed costs. In
addition the US Trade representative mentions some burdensome approval procedures for

new drugs in some member states.
Standards

US exporters of manufactured and agricultural products complain about EU regulatory
measures that act as impediments to market access, citing inadequate transparency in the
development and implementation of EU regulations, insufficient economic and scientific
analysis to support good regulatory decisions, and a lack of meaningful opportunity for non-
EU stakeholders to provide input on draft EU regulations and standards as well as duplicative
testing and product redesign. Examples that are pointed out include the ™ unnecessary,
redundant health and safety assessments™ that prevent US exports to the EU of poultry washed
with anti-microbial treatments. Another sensitive issue is the de facto EU moratorium on
approving genetically modified new products. The zero tolerance policy maintained by the
EU make it difficult for most US rice exporters to ship rice to the EU. The EU regulations on
mandatory traceability and labeling for all biotechnology and downstream products are seen
as a trade barrier by US exporters since the requirements are costly and require a specific
supply chain, with a standardized system to maintain information about biotechnology
products and to identify the operator by whom and to whom it was transferred for a period of

5 years from each transaction.

The US is particularly voiciferous regaring Member State prohibitions on products
already approved by the EU for marketing within the EU. Austrian law bans most cultivation
of genetically modified crops, closing the market for US biotech companies. France has
inovked a safeguard clause for a particular type of genetically modified maize, that leads to
serious disruption of imports from the US.Cyprus, Germany, Greece, also have national
restrictions to genetically modified agricultural products, and the fact that new member states
such as the Czech Republic and Romania have adopted the acquis communautaire in this area

has reduced the sales of US bioengineered materials in these countries.
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US chemical companies are also worried (as much as the EU ones) about the new EU
regulatory regime known as Registration, Evaluation, and Authorization of Chemicals
(REACH).

The EU ban of beef produced with hormonal substances that promote , which has
effectively prohibited the export to the EU of beef from cattle raised in the United States, is
seen particularly negatively by the US administration because it is the only formal case where
a country WTO ruling, confirmed by the Appelate body and subsequent arbitration has not
amended its legislation and preferred to face sanctions authorized by the WTO. These
sanctions (the US applies 100 percent duties on imports from the EU valued at $116.8
million) are themselves a bone of contention because the EU finds that the way the US
implements them (the carousel method) is itself in violation of WTO rules. The USTR reports
that US exports of pet food are affected by the 2004 EU regulation on animal by-products not

fit for human consumption.

The EU regulations set maximum limits on mycotoxins for a variety of foodstuffs,
including cereals, fruit and nuts, that are lower than those set by the US authorities in some
cases, especially for almonds, peanuts and wheat. As a result, U.S. almond shipments are
sometimes rejected at EU ports because import controls have found excessive levels of

aflatoxin.
Government procurement

The USTR report on foreign trade barriers does not find considerable obstacles to the access
of US suppliers to EU public markets, but raises a number of issues at the Member state level.
These issues mainly deal with the defense/military sector. In a number of countries,

transparency of public contracts and statistics is also questioned.
Public subsidies

The US administration highlights the support provided to Airbus in the construction of
aircraft, as well as member states support to Airbus suppliers (Belgium, France, Spain, UK)

and public support to aircraft engine makers (UK).

Subsidies for canned fruits, in particular in the peach industry, are also a concern for the
USTR.
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Intellectual property

The US administration criticizes the EU patent system, and the fees associated with the filing,
issuance, and maintenance of a patent over its life far, that exceed those in the United States.
However, as far as intellectual property is concnered, the US adminsitration mostly criticizes
EU Member states legislations that are seen as lenient regarding the protection of intellectual
property in the music and entertainment industry. Relatively minor intellectual property issues

are also raised in the pharmatical sector in some Member states.

The EU Geographical indications are still a concern for the US administration in spite
of the WTO dispute settlement and the bilateral agreement on wine. Such indications are seen

by the USTR as a way to discriminate against imports and inconsistent with multilateral rules

National legislation in the broadcasting sector, such as the French and Italian ones
that imposes a quota of EU originating programs is widely cricitized by the US entertainment

industry.

In spite of progressive liberalization, the postal and telecommunication market is still
not fully open to competition in several EU Member states. National regulations in the
banking and financial services sector are also criticized by the USTR as discriminating against

foreign investors.
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